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Congressional Investigations: 


FOREWORD 
Epwarp H. Levit 


HE CONGRESSIONAL investigation is an important phenome- 
non of American life. It performs many functions. Few would 
deny that the power to investigate is essential to the independ- 
ence of the legislature. Few would deny also that the power to investigate 
is a great power which has sometimes been abused. The legislative investi- 
gation constitutes an official forum which so far has escaped a codification 
of rules designed to enforce a minimum fairness. It is natural, since legisla- 
tive investigations seem frequently to be concerned with the lives of par- 
ticular individuals, that demands for restrictions on the procedure or the 
subject matter of inquiry should be made. The demand presupposes that 
it is possible to define proper procedure or proper subject matter for legis- 
lative inquiries. 

But the uses of legislative inquiries are so numerous and different that it 
is not at all clear that one workable definition of proper procedure or one 
workable definition of proper subject matter can be set forth. A congres- 
sional investigation educates legislators, informs the public and makes leg- 
islation possible. It is not a scientific fact-finding expedition; it is a politi- 
cal instrument. A commission which discovered the same data would not 
perform the same service if legislators were not involved in it and so edu- 
cated by it. Congressional committees have discredited and punished indi- 
viduals, and occasionally have given wide publicity to what would other- 
wise be libelous writings. It is sometimes urged that such activities are by- 
products or abuses, quite separate from the main purpose of drafting legis- 
lation. The legislative process, however, is not bill drafting. The prepara- 

t Dean, University of Chicago Law School. 
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tion of legislation includes the stimulation of public opinion and it may 
include the conduct of political warfare. The legislative inquiry functions 
in such a world. 

An appraisal of the legislative investigation must take into account the 
manifold uses of such inquiries and must recognize the indigenous quality 
of the congressional committee. This issue should constitute a useful step 
in the examination of the functions and rules of legislative inquiries in this 
country. 





Congressional Investigations: 


INTRODUCTION 


HIS ISSUE of the Law REvieEw seeks to examine the legislative 

inquiry from many points of view. Professor McGeary provides 

the historical perspective. The legislator’s appraisal of congres- 

sional investigations is presented by Senator Fulbright and Representa- 

tive Meader. Former Congressman Jerry Voorhis describes the practical 

politics involved in the initiation and conduct of inquiries. These four ar- 

ticles present the background, the objectives and the mechanics of the 
investigating process. 

The next two articles are concerned with abuses and their reform. Pro- 
fessor Lindsay Rogers makes a frontal attack on the whole institution and 
suggests a remedy. George Galloway provides a comprehensive study of 
the provisions of the current reform proposals. 

The symposium then proceeds to consider other aspects of the problem. 
Fritz Morstein Marx discusses the relation of the investigating power to 
the administrative process and the significance of party organization. The 
British Parliament’s methods for discharging the various functions carried 
on by American investigating committees are described by Professor Her- 
man Finer. Professor Edward Shils supplies insights as to why the modern 
committee operates as it does by considering some of the factors affecting 
the conduct of legislators. The important role of the press in reporting in- 
vestigations and in analyzing them editorially is the subject of Irving Dil- 
liard’s article. This is followed by an examination of the newspapers’ im- 
munity from defamation for republishing the words of congressmen. 

Proceeding from generalization to particularity, the issue finds Profes- 
sor Carr making a definitive study of the Un-American Activities Com- 
mittee with concentration on the central civil liberties question—the 
status of witnesses. Donald Cook’s contribution shows the Senate’s 
“Watchdog” Committee acting as a check on the executive branch. Two 
case studies of Congress probing into questions of public concern conclude 
the section—the Lobbying Investigation of 1949 and the Celler Commit- 
tee hearings on monopoly power in the steel industry. 

The issue is rounded out by four book reviews. Rebecca West casts a 
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skeptical eye on the existence of A Generation on Trial. Professors 
Meiklejohn and Horn view National Security and Individual Freedom and 
Witch Hunt in the context of the current political and intellectual climate. 
Mr. Parson is concerned with freedom and the Legal Control of the Press. 

It is hoped that the method of coverage adopted by this issue will per- 
mit the formation of reasoned opinions on this vital institution. 





Congressional Investigations: 


HISTORICAL DEVELOPMENT 


M. Netson McGzaryt 

HE HISTORY of congressional investigations in the United 

States is a record of a slowly but steadily broadening implied pow- 

er of the national legislature. Although the authority of Congress 
to conduct inquiries and to compel the disclosure of information has at 
times suffered setbacks—including a serious rebuff from the United States 
Supreme Court in 1881—any ground lost has been recovered and even- 
tually even extended? 

THE INVESTIGATORY POWER 

In 1792, within three years of the establishment of the new United 
States government, the House of Representatives provided for the first 
congressional investigation. A special committee of seven members, with 
power to send for persons and papers, was directed by a resolution to in- 
quire into the reasons for the failure of the northwestern expedition led 
by Major General St. Clair against the Indians.’ 

The members of the House did not doubt their power to conduct this 
investigation. Precedent for such inquiries, they felt, was readily available 
both in the British Parliament and in the legislatures of the American 
colonies. They believed that the power to appropriate implied the power 
to determine how appropriations were spent. 

It is reasonable to estimate that during the century and a half since the 
St. Clair inquiry, as many as six hundred investigations have been con- 
ducted.‘ For several decades the House of Representatives was the chief 

t Professor of Political Science, The Pennsylvania State College; author, The Develop- 
ments of Congressional Investigative Power (1940). 

* “Congressional investigations,” as used in this paper, are inquiries that are conducted, in 


pursuance of a resolution or statute, by congressional committees or subcommittees. Both 
standing and select committees are employed. 


* 2 Annals Cong. 490 (1792). 
3 Potts, Power of Legislative Bodies To Punish for Contempt, 74 U. of Pa. L. Rev. 6or, 
708 et seq. (1926). 


4No writer has made a complete tabulation of investigations to date. Dimock, however, 
found 330 concluded between 1792 and 1928. From 1929 to 1938, 146 more were authorized. 
Dimock, Congressional Investigating Committees (1929); McGeary, The Developments of 
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inquisitor; in the first forty years the House conducted seven or eight 
times as many inquiries as the Senate. In the 1920’s, however, it could be 
said that the Senate had become the principal inquisitor; one writer went 
so far as to label the House as “impotent.’’s This predominance of the role 
of the Senate, especially evident in the 1920’s and 1930’s, can be traced 
to the absence of effective cloture in that body inducing the approval of 
investigations sponsored by a minority.* Although a tightly led majority in 
the House may throttle some inquiries, this, at present, by no means 
reduces the House to a minor role; in each of the last four sessions of Con- 
gress (1947-50), for example, the House has authorized more investiga- 
tions than the Senate. 

‘For almost a hundred years following the St. Clair investigation, con- 
gressional inquiries were subject to little supervision or control by the 
judiciary. And although the Senate got a later start than the House,’ both 
chambers frequently used the investigatory power, not only to inquire 
into the honesty and efficiency of the executive branch of the government, 
but also to obtain information to assist Congress in its task of legislating 
wisely and intelligently. In addition, a number of inquiries aided one or 
the other house to perform duties relating to its own members, such as 
judging the qualifications and conduct of individuals elected to Congress, 
and punishing persons attempting to bribe members.' 

Little opposition ever developed in Congress itself to its right to au- 
thorize investigations into the administration of the law or into “member- 
ship” matters. But there were differences of opinion concerning the 
legality of inquiries directed at obtaining information to help in the enact- 
ment of laws. It was not until 1827 that the House established the prece- 
dent of vesting in a committee the power to compel witnesses to testify in 
a law-making investigation. When the resolution providing for this ex- 
tension of the investigatory power was being considered in the House, 
considerable opposition arose. Following lengthy debate, however, the 
victory went to those representatives who argued that only through the 
compulsion of testimony could the necessary facts be learned. The acute 


Congressional Investigative Power (1940). For earlier history the writer has leaned heavily on 
Dimock and also on Eberling, Congressional Investigations (1928). 


5 Eberling, Congressional Investigations 272 (1928). 
* Rogers, The American Senate, c. VI at 202 et seq. (1926). 
1 The Senate did not authorize any investigation until 1818. 


* The House, moreover, in impeachment proceedings conducts what essentially is a con- 
gressional investigation. 
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division of opinion was nevertheless revealed in the vote of 102 for the 
resolution and 88 against.° 

Investigations to aid in legislating also were strenuously opposed in 
the Senate, where no inquiry of this type was approved until 1859,"° 
at which time the upper house established a special committee to inquire 
into the facts “attending the late invasion and seizure of the armory and 
arsenal at Harper’s Ferry.” 

Although not all congressional investigating committees need the 
power to compel the attendance and testimony of witnesses, numerous in- 
quiries would be fruitless if the power to compel disclosure were not exer- 
cised. Both the House and Senate, accordingly, from the early days of 
their inquisitorial careers, have granted to many investigating commit- 
tees the power to send for papers and persons. For some decades Congress 
enforced this authority by means of its common-law power to punish for 
contempt. Witnesses who remained recalcitrant when brought before the 
bar of the Senate or House were on occasion imprisoned and also fined. 
But the length of a prison sentence could not extend beyond the close of 
the legislative session during which the contempt occurred." 

Partly because of this limitation, Congress in 1857 enacted a statute 
providing that a witness who, having been summoned, refused to appear or 
to answer pertinent questions or produce papers before an investigating 
committee, was guilty of a misdemeanor, punishable by “a fine of not 
more than $1,000 nor less than $100 and imprisonment in a common jail 
for not less than one month nor more than twelve months.” Whenever 
a witness failed to obey a summons, a statement of the facts was to be 
certified by the President of the Senate or the Speaker of the House, as 
the case might be, to the “appropriate United States attorney, whose 
duty it shall be to bring the matter before the grand jury for its action.” 

If either house of Congress finds it difficult or undesirable to seek 
punishment of a witness by means of this statute in the courts, it can fall 
back on its own common-law authority to punish. Moreover, the United 
States Supreme Court has held that both forms of punishment can be 
inflicted on the same individual.” 

The 1857 contempt statute was not used extensively at first. Three 

94 Cong. Deb. 889 (1827). 

t° Eberling, op. cit. supra note 4, at 282. 


™ Anderson v. Dunn, 6 Wheat. (U.S.) 204 (1821). There is a record of one instance in which 
a prisoner was detained beyond the close of the session. 


™ 11 Stat. 155 (1857), as amended, 52 Stat. 942 (1938). 
"3 In re Chapman, 166 U.S. 661, 672 (1897). 
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years after its enactment, for example, when the Senate chose to punish 
one Thaddeus Hyatt for his refusal to appear before the committee in- 
vestigating the raid on Harper’s Ferry, it invoked its own inherent power, 
not the statute, to commit the witness to jail.** After the United States 
Supreme Court in 1880*5 decreed that the courts could review the con- 
gressional power to punish for contempt, however, both houses made in- 
creasing use of the statute. At the present time, therefore, when either 
house wishes to punish a recalcitrant witness, the usual procedure calls 
for a certification of the facts for court action. That Congress still occa- 
sionally relies on its own power is illustrated by the action of the Senate in 
jailing a Washington lawyer who, after being served with a subpoena 
duces tecum for papers relating to air mail contracts, first allowed clients 
to remove several letters from his files." 


KILBOURN Vv. THOMPSON AND AFTER 

The congressional investigating power, after almost a century of rela- 
tively calm sailing, during which time it was shored up by a mass of prece- 
dent and by a number of contempt cases in the courts, suddenly ran into 
a serious judicial storm. In Kilbourn v. Thompson, one of the two major 
pronouncements on the power of congressional investigation, the Supreme 
Court sharply narrowed the scope of the power. 

The occasion for this decision was an inquiry by a special House Com- 
mittee into the nature and history of a “real estate pool’’ and transactions 
involved in the bankruptcy of Jay Cooke & Co. The House resolution, 
which granted the Committee the power to compel testimony, stressed 
the government’s interest in the case as a result of “improvident deposits’’ 
of public money having been made with the London branch of the bank- 
rupt company. The manager of the pool, Hallet Kilbourn, who had been 
brought before the Committee to testify concerning the pool, refused to 
produce certain papers and declined to answer the question: “Will you 
state where each of the five members reside, and will you please state 
their names?”’ 

Kilbourn, arrested by the sergeant-at-arms of the House of Represent- 
atives, was brought before the bar of the House where he still refused to 
comply with the Committee’s requests. The House thereupon approved 
a resolution declaring him to be in contempt and directed that he be kept 
in custody until he was ready to produce papers and answer the question. 

*4 Cong. Globe, 36th Cong. rst Sess. rr00 (1860). 

*s Kilbourn v. Thompson, 103 U.S. 168 (1880). 

+6 Jurney v. MacCracken, 294 U.S. 125 (1935). 
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Remaining in the common jail of the District of Columbia for forty-five 
days, he then was released in habeas corpus proceedings by the Chief Jus- 
tice of the Supreme Court of the District of Columbia. After unsuccess- 
fully suing the sergeant-at-arms, as well as the Speaker of the House and 
members of the Committee, for false imprisonment, Kilbourn appealed 
to the United States Supreme Court. 

Mr. Justice Miller, speaking for the Court, vigorously attacked the 
House resolution. ‘'To inquire into the nature and history of the real estate 
pool,” he exclaimed, “{how] indefinite!’”” He denounced the resolution as 
containing 
no hint of any intention of final action by Congress on the subject. . . . Was it to be 
simply a fruitless investigation into the personal affairs of individuals? If so, the House 
of Representatives had no power or authority in the matter more than any other 
equal number of gentlemen interested for the government of their country. 


The Court argued that the House had assumed a “clearly judicial” 
power which “could only be properly exercised by another branch of the 
government.” And, to drive home further the point that Congress’ investi- 
gative powers are limited, the Court refused to “concede that the Houses 
of Congress possess this general power of punishing for contempt. The 
cases in which they can do this are very limited.”’ Kilbourn’s imprison- 
ment, said the Court, had been unlawful. 

The Kilbourn decision, therefore, required of all investigations a clear 
and precise constitutional purpose. At the same time it seemed to sup- 
port the thesis that a broad area of the private affairs of citizens is im- 
mune from congressional scrutiny.’? Even more important, perhaps, the 
Court doubted the existence of a power to inquire and punish for contempt 
“‘to enable either House of Congress to exercise successfully their function 
of legislation. ...” The issue was side-stepped, however, when Justice 
Miller explained that “[t}his latter proposition is one which we do not 
propose to decide in the present case, because we are able to decide it with- 
out passing upon the existence or nonexistence of such a power in aid of 
the legislative function.” The net result of the decision, therefore, was that 
for almost half a century serious doubt was cast on the very existence of 
a congressional power to compel testimony for the principal purpose of 
obtaining information to assist Congress in drafting legislation."* 

‘7 Landis, Constitutional Limitations on the Congressional Power of Investigation, 40 
Harv. L. Rev. 153 (1926). 


** Boudin, Congressional and Agency Investigations—Their Use and Abuses, 35 Va. L. 
Rev. 143 (1949); Morgan, Congressional Investigations and Judicial Review—Kilbourn v. 
Thompson Revisited, 37 Calif. L. Rev. 556 (1949). 
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In spite of this grave doubt, both houses of Congress zealously con- 
tinued to investigate. In most instances the motives of the inquiries were 
mixed. Many investigations continued to have the principal purpose of 
helping the legislature to discharge its function of holding administra- 
tive officers to a strict accountability; such inquiries ranged all the way 
from a deliberate attack on an administrator or an executive agency to an 
ascertainment of the needs of a department. An administrator’s knowledge 
that at some future time he and his activities might be subjects of con- 
gressional investigation has probably been the principal external deterrent 
to wrong-doing in the executive branch. Probably the bulk of the in- 
quiries, however, were conducted for the principal or supplementary pur- 
pose of obtaining facts which would suggest to the legislators what, if 
any, legislation was desirable. Moreover, as means of mass communica- 
tion developed throughout the nation, congressmen became increasingly 
aware of the potentialities of investigations as useful tools for disseminat- 
ing facts and ideas and for moulding public opinion. This shaping of 
opinion, which generally is an aim collateral to the effort of Congress to 
enact legislation or to supervise the executive branch, may sometimes 
remedy any wrongs exposed without the necessity of passing legislation. 
In any event, many committees conduct their investigations in such a way 
as to try to generate public opinion behind recommended statutes. While 
congressional committees have always made use of inquiries to shape 
opinion, the techniques of doing so were most fully developed in the twen- 
tieth century. 

INVESTIGATION AND ADMINISTRATION 

The first major high point of congressional investigative activity had 
occurred in the Grant Administration when free-flowing charges of corrup- 
tion had brought a surge of investigation into the executive branch.” An- 
other period of swell came in the latter part of Woodrow Wiison’s Admin- 
istration, when the majority of Congress was of a different party than the 
President ; during the last two years of Wilson’s second term, fifty-one in- 
quiries were in progress.** It was in the days of the Teapot Dome scandals 
during the Harding Administration, however, that congressional investiga- 
tions reached heights of importance and public attention which have 
never been exceeded. Led by men like Senators Walsh and Wheeler, the 
Senate occupied the predominant role in this inquisitorial epoch. 

A somewhat subtle change in the emphasis of congressional investiga- 

9 Galloway, The Investigative Function of Congress, 21 Am. Pol. Sci. Rev. 47 (1927). 

2° Rogers, op. cit. supra note 6, at 202. 





HISTORICAL DEVELOPMENT 431 


tions took shape in the 1930’s after the election of President Roosevelt. 
From the very first inquiry in 1792, one purpose of many investigations 
had been to embarrass the Administration” or to hold it in check. Con- 
gressmen, when they investigated the executive branch, not infrequently 
were politically motivated; they sought electioneering ammunition with 
as much earnestness as they delved for information to aid in legislating. 
Chief Executives, on their part, had always been aware of the possibilities 
of using sympathetic committee investigators as “vehicles of vindica- 
tion’”” for the Administration. A peak for investigations calculated to 
curb the Administration was reached in the 1920’s when malfeasance and 
misfeasance had entered administration. But the early days of the New 
Deal—when, in contrast to the previous decade, a strong congressional 
majority, led by the President, was committed to a program of social 
change—witnessed a demonstration of the possibilities of direct aid to an 
Administration by means of investigation. Thus some inquiries were 
neatly arranged to reinforce recommendations by the President concern- 
ing major legislation. The exposures in 1933 and 1934 by the Senate com- 
mittee investigating stock exchange practices and banking,*’ for example, 
contributed markedly to the enactment of such Administration-supported 
legislation as the Banking Acts of 1933 and 1935, the Securities Act of 


1933, and the Securities and Exchange Act of 1934. Other possibilities of 
co-operation between an investigating committee and the Administration 
were suggested when the Senate Committee on Interstate Commerce 
conducted an inquiry into the financing of railroads partly for the purpose 
of acquiring information which the Interstate Commerce Commission felt 
it did not have the power to obtain.” 


SELECT AND STANDING COMMITTEES 

A change in investigative technique may also be mentioned at this 
point. Until 1827 Congress had conducted investigations only by means of 
select committees, but in that year a standing committee was granted 
power to send for persons and papers.” Select committees were preferred 
for many years, however, partly because of the feeling that at least in 
some instances a select committee could be expected to conduct a more 
penetrating investigation than a standing committee which possibly might 
have had close working relations with the executive agency or the pri- 

™ The term “Administration” is used in capitalized form to include the President and those 
who work with him in formulating as well as carrying out general governmental policies. 

= Eberling, op. cit. supra note 4, at 142. *4 McGeary, op. cit. supra note 4, at 34-45. 

3S. Res. 84, 72d Cong. 1st Sess. (1932). *5 Dimock, op. cit. supra note 4, at 58. 
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vate organization being investigated. Although in the twentieth century 
an increasing number of investigations were entrusted to standing com- 
mittees or their sub-committees, select committees continued to be uti- 
lized for many of the major inquiries. 

By the time the Legislative Reorganization Act of 1946% was enacted 
numerous members of both houses were convinced that too many com- 
mittees existed in Congress. Moreover, there was some recognition of a 
weakness in investigative machinery resulting from the practice of choos- 
ing as chairman of a select investigating committee the senator or repre- 
sentative who brought the original charges and request for the inquiry; 
if the chairman has already made serious accusations on the floor of Con- 
gress, he may be so eager to prove the validity of his charges that the im- 
partiality of the investigation may suffer. One of the major purposes of 
the 1946 Act was to reduce drastically the number of committees in each 
house. But when the Senate agreed that investigations should be con- 
ducted only by regular standing committees, and inserted in the Act a 
prohibition against special investigating committees, the House elimi- 
nated this proviso. It is interesting to note, however, that although the 
outlawing of select investigating committees was not accomplished in the 
Act, both the Senate, and the House to a somewhat lesser degree, have 
tended to reduce the number of such committees to a minimum.* Thus, 


in the rash of investigations that broke out in the first session following 
the election of the Eightieth (Republican) Congress during President 
Truman’s term, only six of the forty-six inquiries were conducted by Sen- 
ate or House select committees and two by special joint committees.”? 


McGRAIN V. DAUGHERTY AND AFTER 
One of the inquiries of the 1920’s provided the occasion for the United 
States Supreme Court to record its second major opinion on the subject 
of the congressional investigative power. The doubts which had existed 
as a result of the Kilbourn case, as to the right of the legislature to unearth 
facts to assist in the framing of legislation, were dispelled by McGrain v. 
Daugherty.” 


* Consult Galloway, Proposed Reforms, page 489 infra. 
96 60 Stat, 812 (1946). 


#7 96 Cong. Rec. 8734 J (June 15, 1950). Of course, there will always appear some subjects 
for investigation which will cross standing-committee lines. Section 134 (a) of the Act gives 
subpoena power to all standing committees of the Senate and authorizes them to make all 
investigations into any matters within their jurisdiction. 


* 273 U.S. 135 (1927). 
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The controversy in this case arose in the course of an investigation by 
a Senate Select Committee into the administration of the Department of 
Justice under ex-Attorney General Harry Daugherty. The Senate resolu- 
tion providing for the inquiry referred to the alleged failure of Mr. 
Daugherty to prosecute and defend cases wherein the government of the 
United States was interested. The appellee in the case was Mally S. 
Daugherty, the president of an Ohio bank and the brother of Harry 
Daugherty. During the hearings the Committee served a subpoena on 
Mally Daugherty requiring him to appear and testify and to bring with 
him certain of his bank’s records. When he failed to appear, a second 
subpoena ordered him to come before the Committee, but made no refer- 
ence to records or papers. Again the witness did not comply; nor did he 
offer any excuse. 

An aroused Senate thereupon approved a resolution ordering that 
Daugherty be brought before the bar of the Senate to answer questions 
pertinent to the investigation. “The appearance and testimony of the said 
M. S. Daugherty,” stated the resolution, “is material and necessary in 
order that the committee may ...obtain information necessary as a 
basis for such legislative and other action as the Senate may deem neces- 
sary and proper.” 

Following the arrest of Daugherty by John J. McGrain, deputy ser- 
geant-at-arms of the Senate, however, the Cincinnati federal district court 
in a habeas corpus proceeding discharged Daugherty from the custody of 
the deputy. 

The Supreme Court, although it heard the case argued late in 1924, did 
not hand down its decision reversing the lower court until early 1927. The 
unanimous opinion, written by Mr. Justice Van Devanter, brushed aside 
the contention of Daugherty that the Kilbourn case strongly intimated, 
if it did not actually hold, that neither house of Congress has power to 
make inquiries and exact evidence in aid of contemplated legislation. The 
justices recognized Congress’ power of investigation by clearly approving 
inquiries conducted to help Congress legislate, “The power of inquiry— 
with process to enforce it—is an essential and appropriate auxiliary to the 
legislative function,” insisted Mr. Justice Van Devanter. Either house of 
Congress 
has power, through its own processes, to compel a private individual to appear before 
it or one of its committees and give testimony needed to enable it efficiently to exer- 
cise a legislative function belonging to it under the Constitution. . . . The power is 
so far incidental to the legislative function as to be implied. 
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The Court declared that the administration of the Department of Jus- 
tice, which was the subject of the investigation in question, was “[p]lainly 
[a subject] on which legislation could be had.” The original resolution 
creating the committee did not expressly state a legislative intent and the 
justices believed such a statement was unnecessary. 

McGrain v. Daugherty did not grant to Congress an unfettered power 
of investigation. Justice Van Devanter carefully pointed out that limita- 
tions do exist. He affirmed Kilbourn v. Thompson, for example, by agree- 
ing that “neither house is invested with general power to inquire into pri- 
vate affairs and compel disclosures,” and that “a witness rightfully may 
refuse to answer where the bounds of the power are exceeded or the ques- 
tions are not pertinent to the matter under inquiry.” These limitations, 
however, have been employed very little by courts in recent years to 
restrict congressional investigating committees. 

The courts, in the instances where they have had occasion to discuss 
the congressional investigative power, have been liberal in allowing com- 
mittees to proceed unmolested; and, almost without exception, they have 
supported the committees in their contests with witnesses. Still it has never 
been determined precisely how far a committee may search into the pri- 
vate affairs of a citizen.” The Fourth and Fifth Amendments to the Con- 
stitution of course serve as checks on the methods used by committees 
but courts seem to be increasingly unwilling either to refuse to sustain a 
committee’s actions or to interfere with inquiries in any way.*° 

That the courts are now holding only loose rein on congressional inves- 
tigators is nowhere more clearly demonstrated than in the opinion by Jus- 
tice Holtzoff in United States ». Bryan.** The case resulted when Helen 
R. Bryan and three other persons refused to produce papers subpoenaed 
by the House Committee on Un-American Activities. In the opinion are 
interesting comments relating to the general power of Congress to investi- 
gate. Justice Holtzoff readily acknowledged that Congress cannot compel 

** Ehrmann, The Duty of Disclosure in Parliamentary Investigation—A Comparative 
Study, rz Univ. Chi. L. Rev. 1 (1943). 


3° Reed v. County Commissioners of Delaware County, Pennsylvania, 277 U.S. 376 
(1928); Sinclair v. United States, 279 U.S. 263 (1929); Barry v. United States, 279 U.S. 597 
(1929); Jurney v. MacCracken, 294 U.S. 125 (1935); United States v. Norris, 300 U.S. 564 
(1937); United States v. Bryan, 339 U.S. 991 (1950). See also, as examples, Townsend v. 
United States, 95 F. ad 352 (App. D.C., 1938), cert. denied 303 US. 664 (1938); United States 
v. Josephson, 165 F. ad 82 (C.A. ad, 1947), cert. denied 333 U.S. 838 (1948); Lawson v. 
United States, 176 F. 2d 49 (App. D.C., 1949), cert. denied 339 U.S. 992 (1950). But consult 
Strawn v. Western Union Telegraph Company, 3 U.S.L. Week 646 (D.C. Sup. Ct. Mar. 17 
1936), N.Y. Times, p. 1, col. 4 (Mar. 12, 1936). 


+*72 F. Supp. 58 (D.C., 1947). 
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the divulgence of information for the purpose of learning whether a crime 
was committed, to be used as a basis for a criminal prosecution; but he 
went on to explain that if the same information is wanted for use in con- 
nection with legislation, Congress has a right to demand it. 

If the subject under scrutiny may have amy possible relevancy and materiality, no 
matter how remote, to some possible legislation, it is within the power of the Congress 
to investigate the matter. Moreover, the relevancy and the materiality of the subject 
matter must be presumed. The burden is on one who maintains the contrary toestablish 
his contention. It would be intolerable if the judiciary were to intrude into the activi- 
ties of the legislative branch of the Government, and virtually stop the progress of an 
investigation, which is intended to secure information that Congress deems necessary 
and desirable in the proper exercise of its functions, unless the lack of materiality and 
relevancy of the subject matter is clear and manifest [emphasis supplied]. 

If this quoted paragraph can serve as an accurate delineator of the 
congressional power of investigation, it is difficult to conceive of many 
subjects which would not be valid fields for inquiry. It is a well known 
fact that the powers of Congress enumerated in the Constitution, espe- 
cially the commerce power and the spending power, have been so dras- 
tically expanded by court interpretation as to permit national legislation 
in fields of almost boundless variety. And each time that Congress’ power 
of legislation is broadened, it follows that the power of investigation is 
similarly expanded. If, in accordance with the Bryan case, Congress may 
secure information “unless the lack of materiality and relevance of the 
subject matter is clear and manifest,” and if the Senate and House are 
permitted to make inquiries into subjects ‘‘no matter how remote”’ their 
relevancy to legislation, the restrictions on the permissible fields of inquiry 
are extremely loose. 

Although the courts frequently reiterate that the congressional power 
of inquiry is not unrestricted, they appear to be most reluctant to hold 
that a particular investigation has gone beyond proper bounds. A ma- 
jority of the United States Court of Appeals of the District of Columbia, 
for example, in holding that a congressional committee could require an 
individual to answer whether he was a believer in communism or a mem- 
ber of the Communist Party, waved aside evidence which was critical of 
the behavior of the House Un-American Activities Committee: 

The remedy for unseemly conduct, if any, by Committees of Congress is for Con- 
gress, or for the people. . . . The courts have no authority to speak or act upon the 


conduct by the legislative branch of its own business, so long as the bounds of power 
and pertinency are not exceeded.# 


» Barsky v. United States, 167 F. 2d 241 (App. D.C., 1948), cert. denied 334 U.S. 843 
1948). 
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The “bounds of power and pertinency” are so indistinct, however, that 
congressional committees can apparently now conduct investigations with 
little fear that the courts will throw a tight harness over them. Yet it is 
not true that committees always obtain the information they seek. Some 
refusals by witnesses to testify or to produce subpoenaed papers pass with- 
out serious challenge. A committee may choose not to press for an answer 
because the same information is available from another source or because 
the members decide that the procurement of the information from the 
witness is hardly worth the time and trouble of obtaining Senate or House 
approval of a resolution providing for coercive or punitive proceedings. A 
committee which insists, however, likely will get the information it seeks 
or will have the satisfaction of seeing the recalcitrant witness punished. 

THE SEPARATION OF POWERS LIMITATION 

There is one major exception, however, to the general rule that a per- 
sistent congressional investigating committee can pry loose the informa- 
tion it seeks. Because of the separation of powers, it is not entirely clear 
how far Congress can go in requiring testimony and papers from the ex- 
ecutive branch of the government.’ On occasion, when a committee runs 
into a direct collision with the President, the former returns empty 
handed. Such conflicts are relatively infrequent, but American history 
has been spotted with them from Washington to Truman. The first Presi- 
dent’s cabinet set precedent, when called upon for papers, by asserting 
“that the executive ought to communicate such papers as the public good 
would permit and ought to refuse those the disclosure of which would in- 
jure the public.” 

When Congress asks for information the executive branch usually com- 
plies; to do otherwise might create unnecessary and damaging suspicion 
of the motives of the administrator. Moreover, Congress, through its con- 
trol over appropriations, can exert powerful pressure on an administrator 
to submit requested information. But Wolkinson, in an admittedly in- 
complete compilation, lists refusals by seventeen Presidents and their 
heads of departments to comply with requests from Congress or its com- 
mittees for information and papers.** When a President declines to divulge 
information, it has become customary for him to state that the disclosure 

33 At least one President admitted that the House could obtain information in a formal 
proceeding for impeachment. Eberling, op. cit. supra note 4, at 146. 

+4 Binkley, President and Congress 41 (1947). 


38 Wolkinson, Demands of Congressional Committees for Executive Papers, 10 Fed. 
Bar J. 103 (1949). 
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“would not be compatible with the public interest.” Such replies may not 
satisfy the Senate or the House; angry legislators may rise to the floor 
to blast the Chief Executive or other administrators. But although both 
houses of Congress have always asserted their right to procure informa- 
tion from the executive branch,** they have never forced a final showdown 
on their power by persisting in their demands.*’ Actually, the question in- 
volved here may not be justiciable.* 

Although a number of Presidents on occasion have declined to submit 
information to Congress, such refusals, as has been seen, have been rela- 
tively rare. Probably no one President stands out as the chief withholder, 
although Andrew Jackson’s refusal to supply requested information re- 
mains one of the more significant incidents.*? It is of interest in the present 
day, therefore, that at least one Senator currently complains that “the 
number of occasions in which Congress has met with executive rebuff 
has greatly increased in recent years.’ This situation is in direct con- 
trast to the 1930’s and President Roosevelt’s first two terms, when, as 
has been noted, congressional inquiries were directed more at aiding than 
at supervising the Administration. Under President Truman the emphasis 
of some investigations shifted partially to an attempt to embarrass or 
discredit the Administration. In such an atmosphere the Administration 


on several occasions refused to comply with congressional requests for 
information. Most, if not all, of the requests that were turned down were 
aimed at obtaining copies of reports by the Federal Bureau of Investiga- 
tion and other investigative agencies of the executive branch concerning 
the loyalty of certain government employees. The President, early in 
1948, clarified his position in a memorandum to all officers and employees 
of the executive branch: 


3°94 Cong. Rec. 4778 (1948). 

31 For opposing viewpoints as to the right of Congress to procure information from the ex- 
ecutive see Landis, op. cit. supra note 17, at 72, and Wolkinson, op. cit. supra note 35. 

38 Ehrmann, op. cit. supra note 29, at 194. 

39 Prompted by complaints against Jackson’s alleged wide extension of the spoils system, a 
House committee was created in 1837 to “inquire into the condition of the various executive 
departments, the ability and integrity with which they have been conducted. . . .” This Com- 
mittee in turn adopted resolutions requesting from the President and heads of departments in- 
formation of various kinds such as lists of appointments made without the consent of the 
Senate and information on executive “innovations, not authorized by law (if such exist).” 
President Jackson, in characteristically strong language, replied to the committees, in part: 
“For myself, I shall repel all such attempts as an invasion of the principles of justice, as well as 
of the Constitution; and I shall esteem it my sacred duty to the people of the United States 
to resist them as I would the establishment of a Spanish inquisition.” The report of the Com- 
roe a ae Malle gr at raptor bo ty Mt Deb. Appendix 189 
1837). 

# 94 Cong. Rec. 10194 (1948). 
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The efficient and just administration of the employee loyalty program, under 
Executive Order No. 9835 of March 21, 1947, requires that reports, records, and 
files relative to the program be preserved in strict confidence. This is necessary in 
the interest of our national security and welfare, to preserve the confidential char- 
acter and sources of information furnished, and to protect Government personnel 
against the dissemination of unfounded or disproved allegations. It is necessary also 
in order to insure the fair and just disposition of loyalty cases. 

For these reasons, and in accordance with the long-established policy that reports 
rendered by the Federal Bureau of Investigation and other investigative agencies of 
the executive branch are to be regarded as confidential, all reports, records, and files 
relative to the loyalty of employees or prospective employees (including reports of 
such investigative agencies), shall be maintained in confidence, and shall not be 
transmitted or disclosed except as required in the efficient conduct of business. 

Any subpoena or demand or request for information, reports, or files of the nature 
described, received from sources other than those persons in the executive branch of 
the Government who are entitled thereto by reason of their official duties, shall be 
respectfully declined, on the basis of this directive, and the subpoena or demand or 
other request shall be referred to the Office of the President for such response as the 
President may determine to be in the public interest in the particular case. There shall 
be no relaxation of the provisions of this directive except with my express authority.“ 


This statement of policy has formed the basis for refusals of informa- 
tion to at least three congressional investigating committees. 
The alleged power of the chief executive to decide whether the dis- 


closure of a specified report or other information is or is not compatible 
with the public interest represents in practice an important limitation on 
the congressional power of inquiry. 


THE NEED FOR RESTRAINT 


Although the executive branch may erect troublesome road blocks on 
the paths of congressional investigations, those committees which seek in- 
formation from private citizens apparently may pursue their courses 
with a minimum of judicial control. True, the Bill of Rights of the United 
State Constitution has not been repealed. But if the resolution providing 
for an inquiry expressly states or at least implies a legislative intent, 
however remote, the restrictions which remain on the congressional in- 
vestigatory power seem to be almost meaningless. 

Even casual observers of American government are aware of the bar- 
rage of criticism that in recent years has been hurled at the procedures of 


# 13 Fed. Reg. 1359 (Mar. 16, 1948). 


# McGeary, The Congressional Power of Investigation, 28 Neb. L. Rev. 516 (1949); 
also consult State Department Employee Loyalty Investigation, Hearings Before a Sub- 
committee of the Committee on Foreign Relations Pursuant to Sen. Res,’231, 81st Cong. 2d 
Sess. 311-39 (1950). 
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congressional investigating committees. While a portion of this censure 
is of the sore-head variety, much of it is thoughtful and obviously justi- 
fied. Many committees conduct their inquiries with a proper amount of 
decorum and with concern for the rights of those citizens who are being 
investigated, but a minority of the investigations deserve strong con- 
demnation for their excesses. In some inquiries, for example, no effort is 
made to establish the credibility of witnesses, and an accused person has 
no opportunity to present evidence in his own behalf. 

It has become increasingly evident since the case of McGrain v. Daugh- 
erty that the major responsibility for preventing misuse of the power of in- 
vestigation rests on Congress itself. Among some senators and representa- 
tives there appears at the mid-century to be increased concern over the 
injuries which unbridled investigations are inflicting on the prestige and 
dignity of Congress. Members of Congress as well as outside observers 
have offered a variety of proposed codes of procedure to govern Senate 
and House investigators. Whether or not such a code is enacted, however, 
some reliance must always rest on the sense of justice and restraint of 
individual investigators. 

4 Consult, for example, Judge Edgerton’s dissent in Barsky v. United States, 167 F. ad 
241, 252 (App. D.C., 1948). 





Congressional Investigations: 


SIGNIFICANCE FOR THE LEGISLATIVE PROCESS 


J. W. Fursaicert 


HAT is the right way to approach congressional investigations? 

An old fable tells of six blind men and an elephant. The first to 

come upon it touched a leg, and to him the elephant resembled 

nothing so much as a tree. The second blind man, encountering the tail, 

concluded that the elephant was like a rope. The third, whose groping 

hand had found the trunk, was convinced that the beast was much the 

same as a huge snake. To the others the elephant was like a wall, a great 

leaf and a sharp spear. Modern “blind men” are still examining and 
describing ‘‘elephants.”’ 

The thoughts presented in these paragraphs were influenced most 

recently by an investigation of the operation of one of the federal govern- 

ment’s specialized agencies. The details of this investigation are set forth 


in Part II of this paper. When used as in the example, the congressional 
investigation has sometimes been described as “a legislative weapon to 
control the Executive Branch.”’ The designation connotes a struggle where 
struggle does not necessarily exist. The purpose of the investigation 
which furnishes the vantage point was to examine the interpretations of 
the law employed by the agency under investigation with a view to the 
possibility that new interpretations or new laws might be needed. 


I 

Whatever else it may appear to be, a congressional investigation is pri- 
marily a search for information which it is believed is needed in order to 
solve a governmental problem. So far as the Congress is concerned, govern- 
mental problems are mainly legislative problems. The activities of the 
Congress, at least in theory, are directed toward the maintenance, the 
completion and the perfection of the statutory fabric which is necessary 
or desirable for the orderly conduct of the nation’s affairs. The problems 
of legislation are the problems of repair, enlargement or alteration of this 
fabric. It is the function of all congressional investigations to ascertain 

+ United States Senator (D., Ark.) since 1945; Lecturer in law, University of Arkansas, 
1936-39; President, University of Arkansas, 1939-41. 
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whether such problems exist, to ascertain the true nature of the problems 
and to determine the best possible solution. 

Necessarily, these investigating activities bring congressional commit- 
tees into contact with officials of the executive branch whenever the in- 
quiries concern the administration of the government’s affairs.* When 
they concern the relationships between the government and its citizens 
the investigations bring the committees into contact with private indi- 
viduals as well. In all of these contacts there are claims that the committee 
is endeavoring to expose human failure, skullduggery, plotting, scheming, 
corruption and the like. This witch-hunt theory is so widely held that the 
members of committees sometimes feel the need to announce publicly 
that they entertain no such intentions. When authorizing a new research 
project, the members of Congress will, on occasion, go to great lengths to 
draw distinctions between what they are willing to call investigations on 
the one hand, and on the other, such projects as inquiries, studies, hear- 
ings on legislative proposals, hearings on official appointments and other 
fact-finding assignments. Such distinctions pay tribute to the popular 
misconception. They imply that the word “investigation’’ may indeed 
merit some sinister connotation. 

In the popular conception, startling exposures, charges and counter- 


charges or strong controversy may generally be expected if a congressional 
investigation is undertaken in that name. If another name is employed 
the implication is that this sort of thing is not to be expected. In fact any 
congressional fact-finding mission is a congressional investigation. The 
differences which distinguish one from the other do not lie in the names 
by which they are called. They arise from an endless variety of other cir- 
cumstances which are ever present. 


The Range of Motivation and Subject Matter 

The power to investigate is one of the most important attributes of the 
Congress. It is perhaps also the most necessary of all the powers under- 
lying the legislative function. The power to investigate provides the legis- 
lature with eyes and ears and a thinking mechanism. It provides an orderly 
means of being in touch with and absorbing the knowledge, experience 
and statistical data necessary for legislation in a complex democratic 
society. Without it the Congress could scarcely fulfill its primary func- 
tion. 

This fundamental necessity is fairly well recognized today. The only 
practical limitations applied in recent years have been those necessary to 

* Consult Morstein Marx, Significance for the Administrative Process, page 503 infra. 
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preserve the fundamental three-way division of governmental power, and 
to preserve the constitutional rights of individual citizens. To legislate 
effectively the Congress must have virtually unlimited access to informa- 
tion—and it has. 

In order to investigate effectively, a congressional committee must 
have within the field of inquiry assigned to it a virtually unrestrained 
delegation of this vast congressional power. As a practical matter this 
means that the power to investigate is wielded by individuals, not by 
institutions. It means that the wisdom, the judgment and the balance 
with which it is wielded are the wisdom, the judgment and the balance of 
individual people, ordinary people, working, perhaps, substantially with- 
out restraint. This is inescapable in a democratic system, and it is at once 
both the weakness and the strength of our legislative processes. It is also 
the source of most of the criticism directed at congressional investigations, 
much of which seeks ways to protect the participants in their varied roles. 

Criticism strikes too at the motivation of the investigators.* Perhaps 
it would be fair to distinguish between the official and the unofficial moti- 
vations behind congressional investigations. In a given case the unofficial 
motivation would be the force which actually drives the leading investi- 
gator. If it coincides in every respect with the official motivation the in- 
vestigation will probably be an objective one. If the two diverge anything 
can happen. 

How then can people be protected from the weaknesses of their elected 
representatives? Only by restraint of power. But where the delegation of 
power must be complete, the hazards of abuse are heightened because the 
restraints must be imposed by those who also wield the power. It is diffi- 
cult—perhaps impossible—to insulate against the ideas by which people 
are motivated. 

Aside from this sometimes troublesome human factor, the most impor- 
tant circumstance determinative of the character of a particular investiga- 
tion is the governmental problem which makes the investigation neces- 
sary; that is, the official motivating influence. Since almost any problem 
may be a governmental problem these days, it can be quite generally 
agreed that there are no limits to the fields with which Congress may con- 
cern itself. It would follow that there is no limit to the ideas which may 
officially motivate an investigation. 

Another important circumstance which bears on the character of a par- 
ticular investigation is the nature of the facts which it seeks to uncover. 


* Consult Voorhis, Inner Workings, page 455 infra. 
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While these will vary from case to case, there are few governmental 
problems which cannot be approached from one of many points of view. 
This being so, there is usually plenty of room in any investigation for 
discrimination among the facts to be examined. Some discrimination is 
necessary whether it be according to an individual’s viewpoint or other 
more objective criteria, else the investigation would bog down of its own 
weight. In theory, the facts singled out in an investigation should be those 
most illuminating with respect to the problem. 

It could be argued, on a theoretical basis, that the governmental prob- 
lem and the facts which surround it are uncontrollable factors determin- 
ing the character of a congressional investigation. It could be argued, that 
is, that these factors are fixed by circumstances and cannot be altered by 
the investigating committee. But it must be at this point, in a Congress 
made up of people, that theory and practice diverge. 


The Tools: Organization and Presentation 


Whether regarded from the theoretic or the practical standpoint, there 
are two important variable factors bearing on the character of a congres- 
sional investigation which come within the control of the investigating 
body and can be adjusted to meet its requirements. These are the principal 


subjects of this discussion. The one is organization, the other, presenta- 
tion. They are the principal tools of the investigation and are, therefore, 
the principal means for arriving at the objective—the accomplishment of 
the legislative purpose. 


The Object: Legislation 

Legislation, in some form or other, is generally the object of the inves- 
tigation. This does not necessarily mean that a law must be framed, de- 
bated and enacted as the outgrowth of each investigation. Nor does it 
mean that the investigation has miscarried if it does not yield a bill. In- 
stead of a law, the investigation may produce a policy statement serving 
as the interpretation or the reinterpretation of existing law. It may result 
in the finding that existing law is satisfactory and in this way yield in- 
telligent restraint from legislative action. It may bring about a desire 
for the repeal or amendment of existing laws. Sometimes the congres- 
sional investigation results only in public disclosure—or exposure. When 
this is the case, the results may be regarded as an appeal to public opinion, 
an invitation to the people to say whether or not they discern the need 
for legislation which the legislators themselves have not yet seen fit to 
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enact. Any of these things, or their combination, may be the object and 
the product of a congressional investigation. 

The power to investigate and the power to report are potent tools of 
government in a democratic society. They are deeply respected both in 
and out of the government, not only because of what they have been 
used for in the past, but also because of what they may be used for on a 
future occasion. For this reason, their mere possession by the Congress, 
quite apart from their use, has important indirect effects on the adminis- 
tration of both the internal governmental processes and the laws which 
affect the citizens directly. Their presence eases the flow of information 
to the Congress even when no formal investigation is in process, and it 
undoubtedly prevents abuses of administrative authority which might 
otherwise constitute a considerable governmental hazard. Without doubt 
we have better government because of the mere existence of these powers 
than we would have if they were throttled. 


II 


As was stated earlier, these ideas were influenced by a particular inves- 
tigation. This was a study by a Senate Subcommittee of the operation of 
the Reconstruction Finance Corporation. This examination of the RFC, 
the government’s business lending agency, came in response to two sepa- 
rate recommendations. One was from the Subcommittee’s predecessor 
which had issued a statement of broad policy and purpose for the agency 
two years before, and at the same time had proposed that the agency’s 
operations be re-examined periodically. The other recommendation came 
from the Hoover Commission, which was concerned over economy, effi- 
ciency and integrity in the conduct of the government’s business-type 
activities. The Hoover Commission saw fit also to caution that the direct 
lending programs be re-examined lest they impair the maximum utiliza- 
tion of the nation’s normal channels of credit. 

The governmental problem in this investigation was deemed to be one 
of accounting, using the term in its broad dictionary sense. On behalf of 
the Senate, the Subcommittee sought to exact from the RFC an account- 
ing which would show: (1) whether or not the governmental function as- 
signed to the RFC was being discharged faithfully and with satisfactory 
judgment and integrity; and (2) whether or not that governmental func- 
tion should be redefined in law in response to changes in economic or other 
circumstances. The facts to be dealt with in this investigation were, first, 
the policies actually employed in the RFC’s lending operations; second, 
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the financial facts which made up the operations in the period since the 
Congress revised and announced its basic policies two years before. 


Lack of Staff Work in Earlier Investigation 

The study was undertaken in February of 1950. In the summer of 
1949, the Subcommittee’s interest in certain RFC policies had been 
aroused by press comments on the circumstances surrounding a number 
of loans. Hearings had been held in an effort to learn what the agency’s 
policies and practices actually were. These hearings were more or less 
“by ear.’’ They were not preceded by extensive staff work to guide the 
Subcommittee’s members, and the general feeling, when they were over, 
was that they had yielded no great results. There was reason to feel that 
the most important shortcoming was the lack of staff work. 

The agency’s officials who appeared before the Subcommittee responded 
to the hearings in what may perhaps be best described as a defensive man- 
ner. They gave policy explanations in broad and sweeping terms, and 
engaged in discussions of general principles designed to “justify’’ what 
the agency had done. Objectionable transactions were described generally 
as unavoidable deviations from normal practice necessitated by special 
circumstances which could not have been altered. Objectionable general 
aspects of the operations were characterized as the reflection of problems 
even then in the process of correction. The Subcommittee was not equipped 
to probe behind these general explanations. 

Moreover, the agency’s officials showed little inclination to broaden the 
field of discussion beyond the limits imposed by the information already at 
the Subcommittee’s disposal. They showed little inclination to go more 
deeply into the significance of the agency’s business decisions than they 
were forced by questions which the Subcommittee was able to ask. The 
background thus severely limited, these questions were not overly pene- 
trating. These facts are not reported here in criticism. They seem to be 
typical of the appearances which officials of the executive branch make 
before the committees of the Congress. No doubt the reasons why they 
are typical are good and sufficient. 


The 1950 Study’s Avoidance of This Weakness 

The investigation undertaken in February 1950 sought to avoid the 
weakness of the hearings held the preceding summer. Emphasis was 
placed on staff work. The hope was that when hearings were held the 
Subcommittee members would be as well informed with respect to the 
subject of discussion as were the agency’s officials participating in the 
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hearings. If this could be accomplished, it was felt, there would be some 
chance of coming to an understanding on fundamentals. 

The first step in organizing the 1950 study was the preparation of a 
work program in outline form. This outline continued a complete summary 
of the policy expression formulated by the 1948 Subcommittee so that the 
new project could be established on a sound foundation and the continuity 
of the Subcommittee’s effort might be preserved. Using it as a guide, the 
Subcommittee staff examined a group of loans made by the RFC in the 
period since the policies had last been laid down. 

The first loans for examination were taken more or less at random, the 
hope being that this approach would yield a representative sample and 
show up the areas in which further study was required. The sample loans 
were examined with reference to the application of the policies formu- 
lated by the predecessor Subcommittee. This review was made on the 
basis of the accounting records, correspondence and document files and 
other official records of the lending agency. The first examination of each 
loan was a cursory one. It sought to determine whether or not a more 
detailed check could be expected to develop useful or interesting infor- 
mation. 

Where the cursory review gave indications that a policy problem might 
be present, the examination was expanded in scope. It went into the com- 
plete detail of the loan negotiations in order that the Subcommittee might 
be advised of exactly how the RFC and the borrower had reacted to them. 
These detailed studies were finally organized into written loan résumés. 
The résumés highlighted the significant facts so that they could be con- 
sidered quickly and easily and apart from the mass of detail contained in 
the agency’s records and the Subcommittee’s working-paper files. As more 
and more was learned about how the agency’s basic policies had been ap- 
plied, the fields for further review became more and more readily appar- 
ent. The loans taken for review later in the study were selected because 
they furnished case-study material bearing on the specific problems which 
had been encountered. 

The Subcommittee staff conducted its study of loans as openly as possi- 
ble so that the RFC and its officials were kept fully informed of its areas of 
operation. The written loan résumés in cases designated for discussion in 
public hearings were furnished to the agency so that they might be 
checked over in detail and agreed to as complete and accurate factual 
presentations. In this way the Subcommittee gained assurance that its 
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hearings could proceed with an orderly discussion of lending policies unim- 
peded by argument over details of time, place and circumstance. 


The Framework of the Hearings 


The hearings on RFC lending during 1950 were of two types. To use a 
graphic expression, there were hearings organized vertically and hearings 
organized horizontally. The former dealt with individual loans, principally 
those involving large amounts of money. On some loans there was one 
hearing, on others a series. They were concerned with every aspect of 
policy reflected in the loans, and inquired extensively into the public in- 
terest served by the grant of government financial assistance to the bor- 
rower. They then examined in some detail the salient characteristics of 
the loan application, the negotiations, the conditions agreed upon and 
the experiences encountered in working out the particular borrower’s 
problem. 

These hearings presented a careful analysis of the government’s expe- 
rience in the cases discussed. They also provided the opportunity for both 
the Subcommittee members and the lending agency officials to “second 
guess’’ the loan negotiations and the other circumstances found in these 
cases. The printed record contains what should be a well-considered ap- 
praisal of the government’s experience. 

So much for the vertical studies. The other hearings were organized into 
an orderly discussion of lending policy according to an outline prepared 
in advance. Seven separate hearings were scheduled and the file for discus- 
sion in each was laid out beforehand so as to insure a natural development 
of the subject. To guard against the aimless discussion of broad generali- 
ties which occurred in the summer of 1949, the hearings on lending policy 
were based on specific case studies which were inserted at appropriate 
points in the program. In this way it was possible to review each major 
policy with reference to its specific application in one or more actual loans 
of relatively recent vintage. 

The factual loan résumés prepared by the Subcommittee’s staff and 
checked by the lending agency served as the medium for introducing the 
case studies into the record. In addition, at appropriate points, the policy 
expressions of the previous Subcommittee were reviewed and discussed 
in the light of the sample cases. Some twenty-five individual loans were 
discussed during the seven hearings, each with reference to a particular 
aspect of policy, but none of them exhaustively. 
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The Skeleton: Prepared Questions 

Through the general organization of the hearings according to outlines 
prepared in advance, the Subcommittee was assured that the public pres- 
entation of its study would cover all aspects of policy considered worthy 
of public discussion. It was assured also that they would be covered in an 
orderly fashion. So that each aspect of policy would be probed to a suffi- 
cient depth, the hearings were organized in detail as well as in their general 
outline. The primary tool for this part of the preparatory work was a list 
of questions carefully composed and keyed into the several factual loan 
résumés or case studies. A card file was used by the chairman in conducting 
the hearings. The questions were set up in a series designed to get to the 
core of each policy problem by a process of logical reasoning. 

In order to be sure that the question series would hold together in the 
hearings it was necessary, of course, that most of the answers be ascer- 
tained in advance to the fullest possible extent. It was necessary also that 
the answers be indicated in the card file. The actual public hearings thus 
became the formal presentation of the results of the study, but, more im- 
portant, the confirmation of those results through the testimony of top 
ranking officials in the lending agency. 

Ill 

A truly scientific congressional investigation is not possible. Neither is 
there any scientific method for displaying results to the Congress or to 
the public. The only reliable rule of thumb is that there is no substitute for 
thorough preparation: preparation both by marshalling the motivating 
ideas and gathering the basic factual data. 

The human shortcomings of congressional investigations lie largely in 
the abuse or misuse of the investigative power. There is little likelihood 
that they can ever be eliminated by procedural devices, rules or regula- 
tions. The prevention of power abuses is certainly desirable in any situa- 
tion, governmental or private, but the curtailment of a necessary power is 
an excessively costly way to curb the abuse. The real hope lies in educa- 
tion, understanding and the development of an ever improving tradition. 
Above all, it must be realized that there can be no Congress without the 
free and unrestricted power to investigate. 





Congressional Investigations: 


IMPORTANCE OF THE FACT-FINDING PROCESS 
Grorce Meapert 


INVESTIGATIVE POWER of the Congress is the means. 
through which Congress may, if it has the mind to do so, reassert 
the policy-making authority intended to be vested in it by the 

drafters of the Constitution. 

Our national economy has developed amazingly in our rather brief 
national history of a century and a half, but our national legislature 
has failed to keep pace with the demands upon it for the development 
of sound national policies and programs in a modern, complex and 
mechanized society. This weakness in the Congress has resulted in the 
delegation to the executive branch of the government of vast legislative 
authority. Legislation frequently is drafted in the departments or bureaus 
and presented to the Congress as an administration “must” bill. Loyal 
administration committee chairmen or committee members are expected 
to force the passage of such a bill with a minimum of amendments. This 
weakness also has induced Congress to announce broad objectives in gen- 
eral terms, then create boards or commissions with extensive but loosely- 
defined authority to accomplish these objectives. The net effect of this 
weakness on the part of Congress is that national policies are not origi- 
nated and determined by the representatives of the people, but for the 
most part are originated in, then spelled out by, the executive branch of 
the government. This method of legislating is not in the interest of true 
democracy. 

If this trend continues, with Congress becoming weaker and the execu- 
tive branch of the government becoming stronger, the adoption of na- 
tional policies through elected representatives will be a mere fiction. When 
that time arrives the equilibrium designed by those who drafted our Con- 
stitution will have been upset, and the protection of our citizens, through 
the system of checks and balances, from abuses of public power will have 
vanished. Equilibrium will be restored between the executive and the 
legislative branches only when Congress so equips itself that it can inde- 

t United States Representative (R., 2d Dist., Mich.). Formerly counsel for the Truman- 
Mead Committee and the Fulbright Committee of the United States Senate. 
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pendently, and in its own right, originate and adopt national policies, 
expressed in sufficient detail and in unambiguous terms, and which, in the 
judgment of the Congress, are in the best interest of the country. 

I know of no means whereby Congress can assert its authority over na- 
tional policies except through the expansion and improvement of its in- 
vestigative power. In the field of debate, facts and logic are the only effec- 
tive weapons. Control of the facts is control of the ultimate result. A Con- 
gress which is poorly equipped to gather facts, to sift them and make cer- 
tain of their reliability, is a weak Congress. A Congress which lacks an 
effective fact-finding instrument is at the mercy of the executive branch 
of the government whose two million employees can gather information 
and, through omission and inclusion, through coloring and slanting, can 
support any program the administration cares to advance. There is power 
in facts. To decide without knowing the facts is certain to lead to error and 
unsupportable positions. 

August 7, 1944, President (then Senator) Truman, in announcing on the 
floor of the United States Senate his resignation as Chairman of the Spe- 
cial Committee Investigating the National Defense Program, said: 

In my opinion, the power of investigation is one of the most important powers of 
the Congress. The manner in which that power is exercised will largely determine the 
position and prestige of the Congress in the future. An informed Congress is a wise 


Congress; an uninformed Congress surely will forfeit a large portion of the respect 
and confidence of the people. 

The days when Webster, Clay, and Calhoun personally could familiarize themselves 
with all the major matters with respect to which they were called upon to legislate 
are gone forever. No Senator or Representative, no matter how able or diligent, can 
himself hope to master all the facts necessary to legislate wisely. 

The accomplishments of the Truman Committee—and I am referring now to the 
other members of the committee and its staff, rather than to myself—present an 
example of the results that can be obtained by making a factual investigation with a 
good staff. Similar accomplishments can be made by other special committees, as 
well as the standing committees of the Congress, and I particularly urge upon the 
Senate that it be liberal in providing ample funds for the prosecution of proper in- 
vestigations. The cost of a good investigation is negligible when compared with the 
results which can be obtained.' 


No reference to the investigative power of Congress can be found in the 
Constitution, yet its existence is well established.* Before our nation was 
born, the English Parliament and the colonial legislatures exercised in- 
vestigative powers.* The power of Congress to “send for persons and 

* Consult McGeary, Historical Development, page 425 supra. 

* go Cong. Rec. 6747 (1944). ; 

* Landis, Congressional Power of Investigation, 40 Harv. L. Rev. 153, 159 (1926). 
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papers” is said to be a necessary adjunct to legislative power, since it en- 
ables Congress to inform and enlighten itself before enacting laws.* 

The basis for implying the existence of the investigative power of Con- 
gress furnishes the guide to its proper exercise as well as the direction of 
its development into a more useful instrument of a democratic system of 
government. In our modern, complex national economy, with its intricate 
and multitudinous interrelationships, regulations and controls can no 
longer be adopted by simple, broad generalities but must be based upon 
thorough knowledge of the detailed facts, the conflicting special interests 
and the general public interest. The effects of proposed legislative action 
may thus be intelligently calculated, wise policies decided upon, and en- 
actments stated in clear and unambiguous terms. 

Primarily what Congress requires to expand and strengthen its investi- 
gative activities is the will to do so. Possessing the power to appropriate, 
Congress can spend on its own activities such sums as it believes necessary 
to discharge properly its policy-making function. In the preparation of 
this article, I sought to learn what information existed to show, for various 
periods in this nation’s history, the size of investigative staffs employed by 
the Congress. 

The only immediately available comparison is that in 1944 the com- 
bined professional and clerical staffs of all the committees of both the 
House of Representatives and the Senate numbered 521, while in 1950—in 
the Second Session of the 81st Congress—the total was 614. Of the latter, 
2go were professional people and 324 were clerical. This information, al- 
though sketchy, indicates: 

First, that in the past six years, there has been no pronounced expan- 
sion in investigative staffs. This is particularly so when it is remembered 
that the Legislative Reorganization Act of 1946‘ authorized four profes- 
sional and six clerical positions for each committee. 

Second, committee staffs, considered as a whole, are small in relation to 
the tremendous responsibilities of the Congress, since they amount, even 
including clerical personnel, to about one staff member for each member 
of Congress. 

It might be said that two things are prerequisite to more intensive in- 
vestigation: first, the will to investigate, and, second, the staff. With re- 
spect to the will to investigate, there probably has been no dearth of reso- 
lutions offered by individual legislators throughout the years, urging that 
this or that phase of our national activity be investigated. As is the case 


3 McGrain v. Daugherty, 273 U.S. 135 (1927). 
#60 Stat. 812 (1946). 
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with legislative bills, many of these resolutions never get beyond the stage 
of reference to a committee and, indeed, some of them may not have been 
seriously pressed by their sponsors. A study of the history of such resolu- 
tions would be interesting and might disclose reasons why Congress, in the 
past, failed to develop its investigative activities so as to keep pace with 
the very rapid growth and development of our national economy. 

It is suggested that one reason for the lack of investigative activity is 
that efforts to look into matters.which might embarrass the administra- 
tion have been suppressed by committee chairmen and other influential 
legislators friendly to the administration. A further explanation is that it 
may have seemed to legislators that there is presently so much demand 
upon their time for legislative work and for service to their constituents 
that they are reluctant to assume the additional burden of extended in- 
quiries. A still further reason might exist in the reluctance of some legisla- 
tors to appoint investigative staffs for fear that the credit and publicity 
attendant upon an investigation might go to the hired investigator rather 
than to the legislator. It appears to me that none of the foregoing possible 
reasons for the reluctance of Congress to expand its investigative activi- 
ties have any basic validity. 

Congressmen and senators should be friendly and co-operative with the 
executive branch of the government. But they should never lose sight of 
the fact that under our Constitution their responsibility is to the electors, 
and that they are sworn to exercise their independent judgment in enact- 
ing policies in the public interest. Undue subservience to the executive de- 
partments and agencies, who, through the use of public money appropri- 
ated to them, frequently have been able to lobby effectively, is out of har- 
mony with the basic constitutional philosophy of the separation of powers. 

Lack of time is no valid excuse for failure to investigate. The impor- 
tance of sound, factual knowledge, as a basis for legislation, is so great 
that other activities of a legislator must give way to the development of 
salient facts, without which an intelligent and wise policy cannot be deter- 
mined. Through organization and delegation of functions, supervised and 
controlled by the legislators, the fact-finding job can be performed by 
subordinates without excessive drain on the personal time of the legisla- 
tor. 

One need only to reflect momentarily on the wording of statutes which 
authorize the President to perform certain acts, which he, in turn, redele- 
gates to the two million or more employees in the federal government, to 
realize that the drains on the personal time of the individual legislator can 
be lessened if he is provided with adequate assistance. 
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Neither should there be any competition for publicity and credit. This 
matter should clearly be within the control of the legislator and the com- 
mittee, since the right to discipline subordinates for the issuance of state- 
ments to the press is inherent in the control of the committee over its staff. 
In fact, it is unsound for the responsibility for statements of policy, or, 
statements of fact resulting from investigative work, to be delegated to 
one who is not directly responsible to the electorate. Of course, it is neces- 
sary for a legislator or committee to rely upon the work of committee in- 
vestigators, but whatever is done is the act of the legislator and not the 
subordinate. The head of any organization cannot shirk responsibility for 
the discharge of functions vested in him. 

The failure of Congress to acquire adequate investigative staffs is dif- 
ficult to justify. One suggested reason is that, although Congress appro- 
priates billions of dollars to executive departments, it is very niggardly 
when spending money on itself, for fear of retaliation by the electorate. 
I cannot say whether indiscriminate propaganda has originated in the 
executive branch of the government, with the purpose of curbing congres- 
sional activity and maintaining the power of the executive branch over 
legislation. Neither can I say whether the press, with or without any 
malicious intent, emphasizes and exaggerates any mean or low qualities 
which may appear in congressmen and senators. These may provide some 
basis for the fears of individual congressmen that the expenditure of any 
substantial sum of money on Congress itself might result in their subse- 
quent defeat at the polls. But, in my judgment, this is far from a well- 
founded reason for Congress’ failure to expand its investigative activities. 

I believe that if Congress properly presented its case to the public, ef- 
forts to place its action in an unfavorable light would fail. I believe the 
temper of the people is such that a curb on the executive power through 
the more effective exploration of specific federal activities would be popu- 
lar under present conditions. 1 believe the people could readily understand 
that the expenditure of a few million dollars on the strengthening of Con- 
gress and its means of obtaining information about public affairs could 
well result in the saving of billions of dollars in the operation of the execu- 
tive branch of the government. 

Instances of nepotism, kick-backs and other reprehensible activities on 
the part of individual congressmen in the past, which have been so well 
publicized, might mitigate against public acceptance of an expanded staff 
for Congress. For this reason, it is extremely important that individual 
legislators refrain from using for their personal gain any funds provided 
for the discharge of their public functions. Also, it is important that Con- 
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gress itself call attention to such instances when they occur and discipline 
members who disregard their public trust. 

In the selection of investigative staffs, it is important that extreme care 
be exercised. Persons should be chosen for their unquestioned loyalty to 
the Congress (it is an undesirable practice to borrow personnel from the 
executive branch of the government), for their care in exploring questions 
which may be submitted to them for investigation, for their impartiality, 
for their discretion, and for their diligence. The success of an investigation 
probably depends more upon the quality of the personnel conducting it 
than upon any technique, precepts or rules which can be stated. 

I can visualize no way Congress can be induced to expand and improve 
its investigative activities except through a natural growth resulting from 
competent and successful investigations. It seems to me that investiga- 
tions which enjoy wide public acceptance, and bring deserved credit to 
those conducting them, may well awaken the interest of other legislators 
in initiating investigations, and, at the same time, enjoin upon them a 
high level of statesmanship in their conduct. Positions on investigative 
staffs should be made sufficiently attractive so that men of ability can 
afford to accept them. Properly-developed investigations can not only 
provide Congress with factual information necessary to intelligent deci- 
sions, but can also test the arguments for and against a particular course 
of action. 

When legislation comes to be based more upon studies of fact and less 
upon generalities, emotions and prejudices, our system of government by 
the people through elected representatives will have proved itself work- 
able in a modern, complex society. 





Congressional Investigations: 


INNER WORKINGS 


Jerry Voornist 


INGRESSIONAL investigations have a necessary and important 
place in the American scheme of government. First, such investiga- 


tions should probably be used much more than they are as a means 
of determining exactly what type of legislation is needed to meet certain 
problems. Second, it is possible through congressional investigations to 
expose activities dangerous to the nation’s welfare which, not being illegal, 
cannot be fully dealt with by the law enforcement agencies. Indeed this 
second function of congressional investigations may be the most effective 
single method available to a democracy in guarding against movements 
which operate generally within the law but which seek ultimately to 
destroy the very freedom which makes possible their existence. The second 
type of investigation is also a means of exposing corruption, harmful 
economic practices, and other such evils. 

British and Canadian “Royal Commissions” are examples of successful 
use of committee investigation as a basis for legislative action.* Our Joint 
Committee on the Economic Report was conceived originally as serving 
this same purpose in the field of over-all economic stabilization. And a 
number of subcommittees have from time to time been set up by regular 
standing committees of House and Senate to investigate fully the need for 
certain types of legislation and the form it should take. Other examples 
could be given. By and large, however, our Congress is too little inclined to 
employ this approach to the development of sound legislation and too 
much inclined to rely upon executive departments to draft proposed 
legislation. 

As to the second function, that of exposure of undersirable or dangerous 
practices and activities, the purpose is of a different sort and while legisla- 
tive action may result, a primary objective is to convey to the people gen- 
erally facts and information which they cannot otherwise obtain. 


t United States Representative (D., Cal.) 1937-47; member, Committee on Un-American 
Activities; author, Confessions of a 2 Congressman (1947). 

* Consult Finer, The British System, page 521 infra; Rogers, The Problem and its Solu- 
tion, page 464 infra. 
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It cannot be stressed too strongly that the effectiveness of this second 
type of investigation depends directly upon the sharpness of its focus. 
To be specific, if the purpose of the investigation is to expose communist 
(or fascist) activity in the United States, that purpose will be achieved to 
the extent that the investigation is really directed against Communists (or 
Fascists); whereas the impact upon such groups will be weakened to the 
extent that the investigation is used as a means of attack upon persons, 
however dissident their views, who are not in fact members of the sus- 
pected organizations. 

Having briefly noted the functions of congressional investigations, let 
us see how they get started and how they are, in general, conducted. 

‘The origin of the House Committee on Un-American Activities will 
illustrate a first point, which is that congressional investigations are fre- 
quently started because some member of the House or Senate believes 
he has hit upon a field of inquiry which can catch the public’s attention. 
Two members of the House decided at almost the same time—in the year 
1937—that such a field was to be found in “un-American activities.” 
Both introduced resolutions for the setting up of special committees. One 
such resolution was not passed because many members of the House did 
not like its author personally and their votes, added to those of members 
who thought at the time that such an investigation was unnecessary, were 
enough to defeat the resolution. The other resolution was passed, how- 
ever, and the Committee began its well-publicized career. 

It is not a good reason, but it is a fact, that many congressional inves- 
tigations are launched because some member who is not unpopular with 
his colleagues simply wants to be chairman of an investigation committee. 
Since the House Rules Committee has jurisdiction over most resolutions 
calling for special investigations, members of that Committee are in a 
strategic position to introduce and obtain consideration for such resolu- 
tions. And since the member introducing a resolution of this sort almost 
invariably is appointed chairman of the resulting committee, Rules Com- 
mittee members have an inside track in achieving that distinction. There 
have been times when an actual majority of members of the Rules Com- 
mittee have been presiding over special investigating committees. 

Most members of Congress dislike to offend other members. Therefore 
if a fairly influential member is persistent in his efforts to secure establish- 
ment of a special investigating committee, the time frequently comes 
when a majority of his colleagues vote for it with the remark: ‘“‘So-and-so 
is a good fellow. Let’s let him have his investigation.” 

It does not necessarily follow that an investigation so launched will be 
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either a waste of time or a harmful influence. For example, it will be gen- 
erally agreed that the Committee on Un-American Activities has done more 
of good by opening people’s eyes to the methods of Communists and Fas- 
cists, than it has done of harm by failing to focus always upon its an- 
nounced and delegated purpose. But there ought to be an initial reason 
sounder than personal ambition for Congress to decide to spend the tax- 
payers’ money on an investigation. 

Some investigations are started for purely political reasons—because 
members of one party believe they can put the opposite party in a bad 
light. Occasionally important facts have been brought forth by investiga- 
tions with this motivation. But they hardly start under the right auspices 
and sometimes they do great damage. Regardless of one’s opinion of the 
results, few will doubt that the motivation behind the investigation of the 
State Department precipitated by one senator’s blanket charges was 
basically a political motivation. 

Occasionally congressional investigations are authorized because Con- 
gress as a body, or at least a majority of its members, become angry at 
some executive agency, or at some organization, and decide to “‘take it 
apart.” The cherished hope in such instances is that the result of the in- 
vestigation will be to show the agency or organization in question in an 
unfavorable light. One example of this sort of “fishing expedition” is to be 
found in the investigation of the Federal Communications Commission of 
several years ago. In that case, moreover, the chairman of the Committee 
had an avowed personal reason for wishing to discredit the FCC. An- 
other such example was the investigation of the Townsend old age pension 
organization during the period of its heyday. 

Needless to say, none of the reasons so far discussed for the launching 
of congressional investigations is a good and sufficient one. True, investiga- 
tions having their origin in personal ambition, partisan politics, or congres- 
sional pique have sometimes turned out to be fruitful of important infor- 
mation. and desirable impact. Obviously, however, there is a far better 
chance of this happening if the investigation is begun with the right 
motivation. 

Congressional investigations ought to be authorized for just one reason 
—the need of the nation to have an investigation carried on in a certain 
field. There are plenty of examples of investigations which have had ex- 
actly this purpose. Some of these are: the Joint Committee on the Eco- 
nomic Report, the post-war planning committees that followed World 
War II, the subcommittee of the Senate Committee on Agriculture now 
investigating price spread, the Joint Committee on Internal Revenue 
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Taxation, and the committees on the development of administrative law. 
Others have been suggested, such as a committee to investigate the use of 
monetary measures to maintain economic stability. 

It would perhaps help to put congressional investigations on this basis 
if investigations were conducted by regular, standing committees rather 
than by special committees. Indeed the practice seems to be developing 
of appointing subcommittees of standing committees to go thoroughly 
into certain special phases of the legislative work. Carried far enough this 
practice could significantly displace the use of special investigating com- 
mittees. Under such circumstances a member of Congress who believed 
an investigation should be conducted would know that if his resolution 
passed it would not automatically place him in the position of chairman 
of the committee. Rather would it lead to the job being assigned to the 
standing committee in whose general field of legislative activity the in- 
vestigation logically lay. Obviously another way of solving this same 
problem would be simple abandonment of the almost invariable present 
practice of appointing the author of a successful resolution as chairman of 
the resulting committee. But congressional customs are not, to say the 
least, readily changed. 

Once an investigation has been authorized by Congress and a com- 
mittee appointed to conduct it, a number of critical decisions are made 
in one way or another. First a staff must be engaged. For this purpose a 
number of meetings of the committee should be held where applicants 
are carefully screened by all members of the committee until the very 
best available talent is secured. Frequently this is done. But all too often 
the chairman simply presents to the other members of the committee staff 
personnel of his choice, and asks their approval. In such cases the pro- 
posed staff members are altogether likely to be “deserving” persons from 
the chairman’s home district. Sometimes they are even blood relatives. 
Hence committee members have their choice between offending the chair- 
man at the very outset of the investigation or acquiescing in his choice— 
and generally they acquiesce. 

The second critical decision has to do with the general plan of the in- 
vestigation. The field, which appeared so clear and definite when the reso- 
lution was being debated on the floor, now reveals the greatest complexity 
and extends almost beyond limits. Where to start, what major divisions 
of the field to establish, what witnesses to call, how to divide the work in 
some logical manner—all these must, or rather should be decided with 
great care. Investigating committees should, and frequently do, meet at 
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the outset of their work to develop such an over-all plan. The effectiveness 
of the investigation depends in large measure upon their doing so. 

But they do not always do so. One of the outstanding facts about con- 
gressional investigations is that the chairman of the committee usually 
dominates the proceedings almost completely. The investigation will 
almost certainly bear his name and he will receive most of the publicity 
connected with its work. This is not in itself, perhaps, a bad thing. 

But it can be. For example, some chairmen, instead of calling the com- 
mittee to develop a general plan for the investigation, simply choose with- 
out consultation the particular subject for the opening hearings and an- 
nounce that the committee will meet at such and such a time and place. 
And this arbitrary type of procedure will continue unless other committee 
members strenuously object. 

Under such circumstances the whole investigation is in danger. For 
there is always intense pressure, from the press if nowhere else, upon every 
such committee chairman to show “results” at the earliest possible mo- 
ment. Moreover, if the chairman acts alone in deciding the course of the 
investigation, suggestions by almost anyone, either within or outside 
the Congress, may determine the entire direction of the investigation. 
There is always an abundance of such suggestions. 

Subject matter which may be of political consequence to some mem- 
ber of Congress may receive attention out of all proportion to its sig- 
nificance. What is more serious, special interests may use a congressional 
committee in an attempt to discredit their rivals or opponents. News- 
papers, business concerns, political organizations, propaganda agencies, 
even research agencies, have made such attempts. It is clear that such 
abuses are most likely where only the chairman need be approached, and 
far less likely if a whole committee must be persuaded of the validity of 
a particular specific object of investigation. 

Once underway, the investigation will be fruitful of good results or the 
opposite depending upon a number of factors. Are executive meetings 
regularly held to evaluate the work so far done and to begin discussion of 
material to go into the report? Do members keep running notes during 
the hearings to which they can later refer? Above all, do members, other 
than the chairman, regularly attend? In the case of all too many com- 
mittees, hearing after hearing will be held with only the chairman and 
staff in attendance. Other committee members, admittedly busy with 
other duties, just do not come. It is no easy task, even with the best of 
effort on the part of a conscientious chairman, to induce full committee 
action and attention in a special investigating committee. 
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Unless, however, committee members do take their assignments seri- 
ously, other results are likely to flow from the one-man character of the 
investigation. Committee reports ought to be a joint product of the best 
thinking not only of the staff, nor of the staff and chairman, but of the 
entire committee. And in many cases this is true. Even arbitrary chair- 
men will usually desire to have reports signed by as many committee 
members as possible and this gives an opportunity for a member who has 
worked at his job to insist upon constructive changes before he signs. But 
too frequently reports are prepared either by the staff alone or under the 
chairman’s sole direction and submitted to other members at the last 
minute before filing. They must then either agree or disagree to the report 
as written, or else be put in the position of an “obstructionist.”’ All of this 
can be avoided simply if all committee members devote continued atten- 
tion to the work. 

One thing is certain. A conscientious member of a congressional inves- 
tigating committee has no easy task—especially if his view and that of 
the chairman are at variance. Each member must do a great deal of plain 
hard studying if he is to keep up with the subject matter of the investiga- 
tion. Each member will be under pressure from people all over the nation, 
most of whom will have preconceived ideas of one kind or another as to 
what the investigation should produce. Hardly any of these people can 
possibly be as well-informed regarding the subject of investigation as the 
committee member. He must be able to answer them honestly and effec- 
tively. At the same time the committee member is under constant pres- 
sure from within the committee to “go along’”’ peacefully and not “make 
trouble” or additional work. He must develop a fund of knowledge with 
which to defend whatever position he may take. 

The effectiveness of congressional investigations—as distinguished 
from the amount of publicity they receive—is dependent upon five prin- 
cipal factors. These are: the character and capabilities of the committee 
chairman; the care with which committee reports are prepared and the 
extent to which emphasis is placed on the official reports rather than in- 
terim statements by individual committee members; the calibre of the 
committee staff; the degree to which fair and judicious rules of procedure 
are adopted and observed; and the absence of partisan or political bias. 

These points can be illustrated from some personal experience on the 
part of the author, who happened to serve on three special investigating 
committees during his period of service in the House of Representatives. 

One of these was the Committee on Un-American Activities.* Two 


* Consult Carr, Un-American Activities Committee, page 598 infra. 
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facts respecting that Committee should be set down at the outset. The 
first is that without question this Committee has made a signal and 
probably indispensable contribution toward awakening the American peo- 
ple to the aims and tactics of totalitarian organizations in the United 
States, and to the menace they constitute to our free institutions. 
The second fact is that the impact of the Committee work could have 
been far greater than it has been had the five factors just set forth been 
at all times carefully observed. There was a period in the work of the Com- 
mittee on Un-American Activities when it did observe them with con- 
siderable care. The distinction was sharply made between totalitarian 
agents on the one hand and perfectly loyal Americans holding dissident 
economic or political views on the other. During that period the Com- 
mittee operated fairly well as @ committee rather than as a loose collection 
of frequently clashing individuals. And during that period a series of 
reports were issued which still stand as basic, factual, and exceedingly 
important information about communist and fascist activities in the 
United States. These reports of the Committee were signed by all mem- 
bers and represented their joint findings of fact rather than their diverse 
political views. 

This Committee has, however, never had a strong staff. Indeed at times 
it has had a very weak one. Hence its work has lacked continuity and, at 
times, orderliness of procedure as well. There have been periods when in- 
dividual Committee members, seeing obviously excellent opportunities 
for personal publicity, have made it almost a practice of giving to the press 
advance opinion on “probable committee findings” which have greatly 
weakened the impact of the work. 

Worse still, on occasions the Committee has lent itself to attempts to 
identify progressive political opinion in some way with communism. This 
basic mistake is of benefit to no one except the Communists themselves, 
since it renders more difficult the effective isolation of Communists from 
the rest of the population. Further, it gives them opportunity to make 
anew the utterly false claim, so dangerous to our free institutions, that 
there is no basic difference between Communists on the one hand and 
loyal American liberals or progressives on the other. It is quite true that 
the political tactic of accusing one’s opponent of some sort of affinity with 
“communism”’ has proved “successful’’ in recent months. But such suc- 
cess has unquestionably been bought for individual candidates at a high 
price to be paid by the nation as a whole. So long as Communists can 
cover their activities by pointing to all manner of American political 
leaders (including some very conservative ones) and saying that they too 
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have been accused, there is that much less chance to isolate the Com- 
munists and their activities in the public mind. And it is precisely such 
isolation which the Communists most fear and which should at all times 
be the objective of a committee on un-American activities. 

One of the other investigations on which the author served was that 
which inquired into the operations of executive agencies during the war 
period. In this case the Committee staff was no stronger than that of the 
Un-American Activities Committee, but the Committee chairman was 
most careful in his conduct of the investigation. He insisted that the 
Committee as a whole meet and agree upon a general plan for the investi- 
gation. He insisted also upon full Committee action whenever any sort of 
report or statement was to be issued. Whenever there was a minority 
report the chairman saw to it that such minority report reached the press 
at the same time as the majority report. Procedures were of the most 
careful sort. Individual Committee members, including the chairman, 
refrained from giving out statements pre-judging any case or forecasting 
findings. Reports of this Committee had marked effect upon legislative 
policies followed by the Congress. Among other results, the Appropria- 
tions Committee was given the function of investigating the expenditures 
of executive agencies thus giving Congress an independent means of check- 
ing on the validity of appropriation requests of such agencies. 

The third special investigation participated in was the one on post-war 
planning. In this case a strong staff was engaged which succeeded in guid- 
ing if not in dominating the course of the work done. Again a careful plan 
for dealing one by one with the most important problems was developed 
and agreed upon. Most of the Committee recommendations were framed 
in such manner as to be readily adapted to legislative enactment and 
many of them were actually adopted by the Congress. The very urgency 
of the problem dealt with caused Committee sessions to be well attended 
and much hard work to be done by most Committee members. No at- 
tempt was made either by the chairman or any other members to domi- 
nate the proceedings or “steal the spotlight.’’ 

Of course it is evident that economic problems pure and simple lend 
themselves less readily to exciting headlines than does the material dealt 
with by a committee like that on un-American activities. Indeed one pur- 
pose of the investigation of subversive or undesirable activities is entirely 
aside from the law-making process as such. It is, simply, to inform the 
people. This is but an additional reason, if any is needed, for the observ- 
ance of such rules as will give strength to committee findings when they 
are made. 


/ 
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Properly used, the investigating function of the Congress is not only use- 
ful but essential to the effective functioning of our democratic form of 
government. It is admittedly subject to abuse—particularly in periods of 
tension. To the extent that investigations are conducted with a view to 
the headlines of the moment such abuse is the more likely. To the extent 
that full committee action is insisted upon, proper rules of procedure 
adopted, and the central objectives of the investigation—particularly 
its legislative objectives—carefully kept at the forefront of its work, 
abuses can be guarded against and beneficial results obtained. 





Congressional Investigations: 


THE PROBLEM AND ITS SOLUTION 


Loypsay Rocrrst 
I 


T IS ACOMMONPLACE of politics that certain parts of a govern- 
mental machine may excite little save academic comment until they 
seem to be misused. In the middle of the 19th century Walter Bagehot 

—no great believer in democracy—said that the cure for admiring the 
House of Lords was to go and look at it. Yet, until 1909, the British were 
indifferent to the anomaly of a powerful hereditary Upper Chamber. 
When the Peers rejected Mr. Lloyd George’s budget, the prompt result 
was a sharp diminution of their legislative authority. 

Before 1917 many complained but no one did anything about the in- 
ability of the Senate of the United States to bring debate to a close. Then 
a filibuster on a bill to arm American merchantmen prevented a vote be- 
fore the short session of the Congress ended on March 4. “A little group of 
willful men representing no opinion but their own have rendered the great 
government of the United States helpless and contemptible,” said 
Woodrow Wilson.’ The public reaction was intense and a few days after 
the new Congress assembled in April, the Senate amended its rules so 
that debate could, under certain circumstances, be brought to an end. 

Until a quarter of a century ago congressional investigations attracted 
little attention. The first Congresses had asserted a right to conduct them 
and during the first twenty-five years of the Republic there were approxi- 
mately thirty. Thereafter, inquisitions waned or waxed—as during Grant’s 
administration and later after the activities of Harding’s Ohio gang. But 
of writers on American politics before World War I, Woodrow Wilson 
was almost alone in stressing the importance of the inquiring function of 
the national legislature. In his remarkable little book Congressional Gov- 
ernment (published in 1885) Wilson argued that Congress was not well 
equipped to investigate the administration. 

ft Burgess Professor of Public Law, Columbia University; author, The American Senate 


(1926), The Problem of Government (with W. W. Willoughby) (1921); New York State 
Moreland Commissioner (1928). 


* 6 Baker, Woodrow Wilson, Life and Letters 481 (1939). 
464 
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Even the special, irksome, ungracious investigations which it from time to time 
institutes in its spasmodic endeavors to dispel or confirm suspicions of malfeasance or 


of wanton corruption do not afford it more than a glimpse of the inside of a small 
province of federal administration.* 


But not until the Teapot Dome scandals of the Harding administration 
and the investigations into them was there any extended discussion of this 
part.of the American machinery of government, Thereafter committee in- 
quiries became one of the most. powerful weapons in the congressional 
armory.* 

A quarter of a century ago Senator Thomas J. Walsh of Montana was 
the great inquisitor.’ His only interest was in searching out malfeasance 
and corruption, In recent, years we have had Dies, Rankin, J. Parnell 
Thomas, McCarthy and others. Representatives and senators have mis- 
used investigations to wreak personal vengeance and to publicize their 
unattractive figures in headlines, newsreels, and on the wireless. They 
have been obscenely indifferent to the principle that every man is innocent 
until he is proven guilty. They have invented a new and horrible doctrine 
of guilt by association. On occasion they seem to have terrorized our hired 
men in Washington. At least some competent reporters have described 
the atmosphere in Washington as one of “panic” with officials unable to 
give sufficient attention to “policy.” 

This is not impressive, because Washington is no place for thin-skinned 
men, and confusion in, or lack of, policy cannot be so simply explained. 
But the spectacle of congressional inquisitors riding high, wide and un- 
handsomely makes responsible senators and representatives weary. The 
press is critical. Bar associations discuss improved procedures. Bills seek- 


* Consult McGeary, Historical Development, page 425 supra. 

* Wilson, Congressional Government 271 (188s). 

3 When the controversy was at its height, I entered the lists with a little book, The Ameri- 
can Senate (1926), which in William James’ phrase obtained a kind of immortality—in foot- 
note citations. I was not concerned with the constitutional questions some of which were then 
unclear, but all of which have since been settled in favor of Congress. My interest was with 
politics: with te nale Chott Cho Sorted Mpnamenetirer of tre Peete Sees OY I argued that 
they must do more than legislate and control expenditure; that when the occasion required 
they should be inquisitors and act as the High Court of the nation. Noting that the most 


or to party 
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ing to protect those whom committee members may “accuse” are intro- 
duced in Congress.* Reforms of procedure are certainly desirable, but 
there will always be congressional inquisitors who will allow their con- 
sciences to be subservient to their cravings for headlines and to disregard 
the obligations of procedures prescribed by law. And there is the danger 
that an attempt to curb abuses might make it more difficult, or even 
impossible, for investigating committees to probe as deeply as the cir- 
cumstances required. For Congress to preserve its inquisitorial powers in 
full measure even though it may prostitute them is far more important 
than the prevention of reprehensible practices. The ability of the British 
Parliament and the American Congress to act as a High Court is one 
reason why these legislatures acquired a stature far superior to conti- 
nental counterparts such as the French Chamber of Deputies and the 
German Reichstag, which had insufficient powers to compel disclosures.‘ 
That superior stature must be preserved. 


II 


There is one simple “reform” that Congress never seems to have 
thought of—to consider its investigating committees in the light of the 
homely maxim, “what is sauce for the goose is sauce for the gander.” 


In 1946 Congress passed the Administrative Procedure Act.‘ It was de- 
signed to compel administrative agencies—particularly the independent 
regulatory commissions—to reform their procedures so that parties ap- 
pearing before them could not complain that they had been dealt with 
“unfairly” or in a capricious or arbitrary fashion. One of the requirements 
of the statute is that no person engaged in the performance of investiga- 
tive or prosecuting functions for any administrative agency shall influence 
or advise on the decision that is handed down. His participation can be 
only as a counsel in public proceedings or as a witness. In other words, 
Congress, so far as the independent regulatory commissions are concerned, 
considered that the commingling of investigation with decision was plainly 
undesirable. It made provision for hearing officials, who, in the language 
of the Senate report, “must conduct the hearing in a strictly impartial 
manner rather than as the representatives of an investigative or prosecut- 
ing authority.” The report added that the hearing officials would “have 


* Consult Galloway, Proposed Reforms, page 482 infra. 


4 Ehrmann, The Duty of Disclosure in Parliamentary Investigation: A Comparative Study, 
11 Univ. Chi. L. Rev. 1 (1943). 


5 60 Stat. 237 (1946), as amended, 5 U.S.C.A. §§ roor—-11 (1950). 
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the authority and duty—as a court does—to make sure that all the neces- 
sary evidence is adduced and to keep the hearings orderly and efficient.’”* 

If Congress really wished to reform its own investigating procedure 
it need only pass a statute applying to its committees the principles of the 
Administrative Procedure Act. Such a statute would declare that mem- 
bers of investigating committees were to be judges and not inquisitors; 
that each committee must have counsel charged with the responsibility 
of preparing and presenting the evidence on the matters to be inquired 
into; and that the committee members should not participate in the ex- 
amination or cross-examination of witnesses. Members of a committee 
could, as judges do, ask clarifying questions and, when necessary, pro- 
tect witnesses. The statute should (but would not) provide that any mem- 
ber of a committee who departed from the role of a judge and attempted 
to be an inquisitor would be in contempt of the branch of Congress of 
which he was a member—to be dealt with by that branch as it saw fit. 

If committee members did no more than preside at hearings, listen to 
testimony, and then, when the hearings were over, prepare their report, it 
might be possible to exclude evidence that irrelevantly “smears” and to 
permit witnesses to be represented by counsel. The investigating staff 
would know in advance the evidence it was going to present, and with the 
approval of the presiding committeeman could keep out of the record 
that which related to innocent bystanders.’ 

I have no hope that Congress will take such action, or that if it did, 
committeemen would be content with playing the role of judges. But even 
in the unlikely event that an investigating committee functioned in the 
manner that Congress has prescribed for an independent regulatory com- 
mission, there would remain the problem of partisan reports in which the 
public has insufficient confidence. This is part of a larger problem: con- 
gressional investigations are inefficient and will continue to be so. Hence I 
propose a substitute for them which would make the national legislature 
more effective as a high court, permit its members to perform their legis- 
lative tasks more effectively, and at the same time eliminate most of the 
abuses. 


6 Sen. Rep. No. 752, 79th Cong. rst Sess. 21 (1945). 


7 Under the present procedures, several members of a committee vie with each other to 
ask questions, and counsel to the committee is permitted to examine only the witnesses who 
are unimportant and whose testimony is not likely to result in headlines. Hence, facilities for 
counsel of persons being smeared to cross-examine the smearers would make hearings more 
of a shambles than they now are. But if the principle of the Administrative Procedure Act 
were followed, counsel for interested parties could be allowed to appear. 
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Ill 

During the spring of 1950 the proceedings before a congressional com- 
mittee were the most grotesque that Washington had ever witnessed. 
Senator Joseph R. McCarthy, Republican, of Wisconsin, made loud but 
vague charges of “communist infiltration’’ in the State Department. A 
subcommittee of the Senate Foreign Relations Committee began to in- 
quire into his allegations and, when it endeavored to find out what sup- 
porting evidence he had, Senator McCarthy cried out that the senators 
on the Democratic side who interrogated him were tools of the State 
Department and were endeavoring to “cover up.”’ 

The Senator demanded that the President permit the inspection of the 
Department’s loyalty files and thus risk the “smearing” of persons whose 
probity had been established. If the President refused, Senator McCarthy 
could claim that his charges were not disproved. If the President complied 
and the charges blew up, Senator McCarthy could boast that he, single 
handedly, had won a victory in a battle that Congress has consistently 
lost since its defeat by the first President—that he had won the right of 
access to executive papers when the President thought that their dis- 
closure would be “incompatible with the public interest.”’* 

Such a spectacle, unfortunate under any circumstances, was appalling 
at a moment when the State Department, facing tasks as delicate and im- 
portant as ever before in its history, needed the full support of American 
public opinion, the complete confidence of friendly states, and the healthy 
respect of the communist bloc. Moreover, everyone knew that when the 
subcommittee concluded its investigation, its report was not likely to be 
unanimous. Representatives and senators, though they pose as judges, 
are still politicians who are mindful of advantages for themselves and 
their political parties. If, after a committee has affrighted underlings and 
angered persons in high places, it reports that all the smoke came from a 
very small fire, some will suspect political whitewash. If a committee fer- 
rets out and proclaims wrongdoing, some will refuse to believe that there 
was no more and some will cry “foul.’”* 

The business of inquiring into dark corners is not a simple one, and 


* Consult McGeary, Historical Development, page 425 supra. 


*In the case of Senator Tydings’ Subcommittee, Senator Henry Cabot Lodge, Jr., pre- 
sented a temperate minority report which pointed out that the investigation had not been 
aoe a a ale ey meet ne hat pr ed ner ag ae 
McCarthy’s charges. State Department Employee Loyalty Investigation, Sen. Rep. No. 2108, 
Part 2, 81st Cong. 2d Sess. (1950). Senator Tydings must regret that he chaired the Sub- 
committee, for dissatisfaction with the way he conducted the inquiry was at least a contribut- 
ing factor to his defeat in the Maryland senatorial contest. 
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part-time amateurs cannot handle it successfully. Investigations must be 
speedy so that witnesses have less time to plan dissimulations. Inquisitors 
must deal with masses of factual detail so complicated that their mastery 
requires not only conscious thought in the hearing room but subconscious 
thought in moments of leisure. Cross-examination must be carefully pre- 
pared and ruthlessly conducted. “The many possible deficiencies, sup- 
pressions, sources of error, and untrustworthiness which lie underneath 
the bare untested assertion of a witness may be best brought to light and 
exposed by cross-examination,” wrote Wigmore. “Cross-examination is 
beyond doubt the greatest legal engine ever invented for the discovery of 
truth.”® 

How can senators or representatives be efficient inquisitors when, save 
exceptionally, they are able to devote only parts of mornings to the job 
and then must turn to legislative tasks and constituents’ entreaties? They 
never have the time to master the detail of any but the simplest kind of 
case, and hence, with rare exceptions, cross-examination is ludicrously 
feeble. In the “Five Percenter Inquiry,” for example, the committee al- 
lowed counsel to do most of the questioning of the less prominent wit- 
nesses. He had not sufficient time to prepare himself fully, but so long as 
senators did not interrupt, his cross-examination, if not searching, was 
workmanlike. When Major General Harry H. Vaughan, the President’s 
Military Aide, was the witness, larger headlines were naturally in prospect. 
Counsel was told to take a rest, and six senators questioned General 
Vaughan extemporaneously and repetitiously. At one point Senator 
McCarthy said that it was “unfair to the other members of the com- 
mittee’’ for him to take up so much time. He had planned “on asking the 
junior and senior lady of the Senate to take over before’ (Senator Mar- 
garet Chase Smith, of Maine). “I think we will continue to rotate,” said 
Senator Hoey, the Chairman, “and see if anybody on this side [that is, 
the Democratic side] wants to ask questions.” 

What a way to conduct an inquiry! And what a lack of dignity to dis- 
close to witnesses and to the public the chief interest—that is, publicity— 
of at least some of those whom the Congress permits to conduct in its 
name investigations into matters of urgent public importance.” 

» 5 Wigmore, Evidence § 1367, at 29 (3d ed., 1940). 

© Influence in Government Procurement, Hearings before the Investigations Subcom- 
mittee of the Committee on Expenditures in the Executive Departments Pursuant to Sen. 
J. Res. 2, 81st Cong. ad Sess. (Sept. 1, 1949). 


1 The day following his examination of General Vaughan, Senator McCarthy made certain 
corrections in the record: 


“Senator McCarthy. Mr. Chairman, before Mr. Larson’s testimony, I would like to get the 
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For many years senators and representatives insisted that they were 
competent to draft the laws Congress passed. A representative only 
twenty-eight years ago cried: 

I am unwilling to make the admission that if I have a piece of legislation that I 
think ought to become the law, that I am incapacitated, that the people who are elected 
in other districts are incapacitated, to do their own thinking and prepare their own 
bills. I am unwilling to make the admission that the House of Representatives must 
have an expert legislative bill drafter to whom to go to draft bills. 


But even the lawyers in Congress began to realize that drafting required 
a particular kind of competence. At first Congress was willing to authorize 
only a skeleton staff, whose senior members were trained in the Columbia 
University Legislative Drafting Bureau by Professor Joseph P. Chamber- 
lain. Now the national legislature is well served by draftsmen and no 
senator or representative would dream of trusting his own skill in pre- 
paring any important bill that he hoped to have enacted into law. 


committee’s permission to make some corrections in. the record of yesterday. I was going 
over the record last night and I was greatly disturbed to find some mistakes in it. 

“T notice that I constantly referred to General Vaughan as ‘Mr. Maragon.’ It was not 
done purposely. I just have an inexcusable habit, while I am cross-examining a witness, of 
concentrating on my thoughts, and my thoughts apparently sometimes get ahead of my 
tongue, which is bad. 

“T referred to General Vaughan often as ‘Mr. Vaughan,’ which is unfair to him. It should be 
General Vaughan. 

“I referred to General Vaughan as ‘Colonel Vaughan,’ which is in the same category. And 
I would like to have the record corrected in every case where I referred to ‘Colonel Vaughan’ 
and have it be made ‘General Vaughan,’ and wherever I referred to him as ‘Mr. Maragon,’ 
it be made ‘General Vaughan,’ and the ‘Mr.’ changed to ‘General.’ 

“Senator Hoey. The corrections will be made. 

“Senator McCarthy. I noticed one other mistake which disturbed me very greatly. In re- 
ferring to Milton Kronheim’s liquor company, I referred to it as ‘Schenley.’ I did that a 
number of times in the record. Now, Mr. Kronheim has nothing to do with Schenley. His 
company is the National Distillers Products Corp. 

“There is a Mr. Kahn connected with Schenley’s. I do not know Mr. Kahn and know 
nothing of his activities, and it was an extremely unfortunate mistake. If I have done Schenley 
some damage, and I do not know that I have, I am certainly sorry for it. I would like to have 
the record corrected. 

“Of course this is not as simple a matter as the other, because if this record is ever used in a 
possible perjury case, or something like that, we do not have the liberty to change the record. 
I would like to have it noted, however, wherever I refer to Kronheim’s company as ‘Schenley,’ 
that be corrected so it will appear very clearly it should be National Distillers Products 

“Ag I say, it is extremely unfortunate, and I know everyone here knows that I have the 
inexcusable habit of calling men by their wrong names when I am concentrating on cross- 
examination. But anyone who reads the record will realize that, I am sure. I would like to 
have that, as I say corrected. I do not believe we have any right, in fairness to the witnesses, to 
merely pick out one word and put another word into a question. I think it merely must be 
noted that this should have been National Distillers and not Schenley. 

“Senator Hoey. That correction will be made.” 

Ibid. at 597. On this, any comment would be an anticlimax. 


1 Remarks of Rep. Sisson (D., Miss.), 64 Cong. Rec. 2112 (1923). 
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Congress should now decide that it wishes investigations handled 
competently. In determining the means best suited to this purpose, Con- 
gress should look at practices in Albany and London, whose office-holding 
inhabitants are spared the abuses complained of in Washington. More- 
over, New York’s Moreland Commissioners* and Great Britain’s Tribu- 
nals of Inquiry** are able to convince the public that they are reporting 
accurately and without partisanship on what they have found in the 
dark corners that they investigate. The Moreland Commissionership and 
the British Tribunal of Inquiry have much in common. Is there any rea- 
son why a similar plant would not thrive in Washington’s political cli- 
mate? Certain grafts might be necessary to cater to congressional sensi- 
bilities and to quiet extreme suspicions, but it should not be difficult to 
breed a satisfactory hybrid. 


IV 


Section Eight of the New York Executive Law (the Moreland Act) 
empowers the governor, whenever he so desires, to appoint a commissioner 
or commissioners “‘to examine and investigate the management and affairs 
of any department, board, bureau, or commission of the State.”** The 
commissioner can subpoena persons and records and swear witnesses. He 
can employ counsel and investigators. The legislature assures the governor 
a free hand by making continuing appropriations for the payment of the 
commissioners and the expenses they incur. Reports go to the governor 
for submission to the legislature. 

Since 1907, when the Act was passed, there have been more than 
seventy commissions issued to more than sixty different persons. Rarely, 
if ever, has the legislature been able to charge that the governor selected 
as commissioner a partisan or a nonentity, to critize the methods of inves- 
tigation, or to maintain that a report did not carry conviction. Prac- 
tically all of the commissioners have been men who had reputations that 
they wished to preserve. They have been judges like Frederick E. Crane 
and John V. McEvoy; journalists and educators like John H. Finley, 
Henry L. Stoddard and Edward Lee Thorndyke; lawyers like George W. 
Alger and George Gordon Battle; and public servants like Robert Moses 
and John H. Delaney. Such men were careful to provide themselves with 

* Consult Galloway, Proposed Reforms, page 486 infra for a complete discussion of the 
Moreland Commission. 

** Consult Finer, The British System, page 561 infra. 


3 This statute was originally enacted as N.Y.L. (1907) c. 539, and amended by N.Y.L. 
(1928) c. 131. 
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efficient investigators and counsel and did not seek headlines. Their in- 
quiries have ranged over the whole field of New York State’s adminis- 
tration. 

Rarely has the state legislature been hostile to investigations ordered 
by the governor. Indeed, there have been cases when legislative commit- 
tees which had already started to probe matters yielded the field to a 
Moreland Commissioner. The “absurdities and difficulties which inhere 
in a race to subpoena witnesses and documents,” said the Assembly 
Speaker on one occasion, “require us to restrict our activity.” If there 
were a federal Moreland Act, senators and representatives might in time 
be willing to restrain themselves in the same fashion and to wait for a 
report. But Congress is not likely to want a federal Moreland Act. It 
would not trust the President to appoint commissioners who would care 
so much for their own reputations that they would not care where the 
political chips fell. And curiously enough, Franklin Roosevelt, who, as 
Governor of New York, had used the Moreland Act successfully, was un- 
willing to propose a federal counterpart. When it was suggested by his 
Committee on Administrative Management (1937) he would have none 
of it. 

Vv 


In Great Britain, a Tribunal of Inquiry is the usual machinery for in- 
quiring into scandals. As will appear the principle is substantially the 
same as that of the Moreland Act—an inquiry authorized by the legisla- 
ture but conducted by persons whom the executive appoints. Its operation 
may be described by recounting the circumstances under which it was 
last used. 

During the summer of 1948 rumors began to circulate in Great Britain 
that ministers of the Crown and other government servants had received 
or had been offered bribes in respect of the withdrawals of prosecutions 
and the granting of various licenses. The rumors reached the President 
of the Board of Trade, who consulted the Chancellor of the Exchequer 
(the Prime Minister was absent) and they asked the Lord Chancellor 
(the highest judicial officer of the Crown) to inquire into the allegations. 
The Metropolitan Police were informed, but they were already making 
inquiries on their own initiative. When the Prime Minister learned of the 


‘ This forbearance no one appreciated more than myself, for I was then (1928) # Moreland 


tration of the Department of Labor; legislative document 49 (1929). 
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matter he decided that an inquiry was necessary, and as soon as Parlia- 
ment met in October he moved that the matter be referred for investiga- 
tion to a tribunal clothed with all the powers granted under the Tribunals 
of Inquiry (Evidence) Act of 1921.* The House promptly agreed and in a 
manner which will seem incredible to representatives and senators: there 
was no partisan debate. The ministers in question were members of the 
House whose honor was at stake. As leader of the Conservative opposition, 
Winston Churchill counselled that until the Tribunal had finished its in- 
vestigation and made its report, members of the House should abstain 
from “gossip.” I do not need to enlarge on some marked differences be- 
tween the political climates of Westminster and Capitol Hill.* 

In introducing his resolution, Mr. Attlee said that the Government’s 
attention had been drawn to four specific matters: a license to import a 
quantity of amusement machinery; an application for a building license; 
a request to issue capital stock for the formation of a public company 
operating football pools; and the withdrawal of a prosecution for contra- 
vention of a paper control order. The Government, however, desired that 
the Tribunal have wider terms of reference, and the resolution instructed 
it to inquire 
whether there is any justification for allegations that payments, rewards or other 


considerations have been sought, offered, promised, made, or received by or to minis- 
ters of the Crown or other public servants in connection with licenses, or permissions 
required under any enactment, regulation or order or in connection with the with- 
drawal of any prosecution, and if so, in what circumstances the transactions took 
place and what persons were involved therein. 


These terms of reference, however, limited the inquiry to transactions in- 
volving ministers of the Crown or other public servants, The Tribunal was 
not supposed to interest itself in transactions which did not directly 
affect public officials. Thus private citizens whose names were brought in 
incidentally were not called to testify in their own defense unless their 
acts had some connection with the acts of ministers and civil servants. 
Since the matter inquired into was of high importance, the Tribunal 
was chaired by a judge of the High Court, Sir George Justin Lynskey, and 
associated with him were two well-known barristers. Precedent was fol- 
lowed when the Treasury Soligitor put his services at the disposal of the 
Tribunal to “take such steps as they may direct him to take for the pur- 


* Consult Finer, The British System, page 561 infra for a complete description of the 
Tribunals of Inquiry. 

S11 Geo. V, c. 7 (1921). This discussion borrows from “When Congress Fumbles for 
Facts,” N.Y. Herald Tribune, March 29, 30, and 31, 1950; reprinted 96 Cong. Rec. A2864 
(April 11, 1950), A288o (April 12, 1950). 
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pose of bringing before the Tribunal all the evidence which the Tribunal 
thinks is relevant to the Inquiry.” The Attorney General (with two 
“learned friends’’) acted as counsel, placed the facts before the Tribunal, 
called the witnesses and cross-examined them. Statements were taken 
from all prospective witnesses before determining whether they should be 
called. The Attorney General led the witnesses through their statements 
(which were available to the Tribunal) and then conducted his cross- 
examination. Counsel representing witnesses (there were nineteen of 
them) were permitted to cross-examine on evidence directly affecting 
their clients. 

After its first meeting, the Tribunal adjourned for a fortnight. It did 
not wish to hear witnesses until all the statements had been examined and 
counsel had his case prepared and knew what he hoped to bring out. A 
previous tribunal of inquiry had proceeded more expeditiously and had 
encountered difficulties which the Lynskey Tribunal wished to avoid." 

After the fortnight for preparation it sat for twenty-six days between 
November 5 and December 21. On twenty-two days it heard testimony. 
On four days counsel made their arguments. One month later the Tribunal 
issued its report. This was a document of eighty pages and made a de- 
tailed analysis of the evidence.'’ 

The case the Tribunal had heard was both fascinating and tawdry but 
the story is not pertinent here save to the extent that it discloses the ex- 


*6 That had happened in 1936 when there had been a leakage of budget secrets (the “Jimmy” 
Thomas case) and some friends of the minister had insured themselves against losses as a 
result of the tax increases in prospect. The report of the Thomas tribunal lamented the 
fact that because there had been no counsel to prepare the case, “the testing of the witnesses’ 
stories by way of cross-examination or otherwise has necessarily been undertaken by the mem- 
bers of the Tribunal themselves, with the resultant possibility of creating the impression 
that they were from the start hostile to some of the witnesses who appeared before them.” 
Moreover, because the outlines of the case were not known in advance, “it happened that per- 
sons whose conduct was the subject of the closest scrutiny were not represented before the Tri- 
bunal until some days had elapsed” and counsel “who appeared to represent such persons were 
hampered by the inability to object to the reception of evidence in the nature of hearsay and 
prevented from presenting the case of their clients in the manner in which they would have 
ordinarily presented it before a court of law in this country.” 

In hearing the bribery evidence, members of the Tribunal intervened infrequently and rarely 
seemed hostile to a witness. Some hearsay evidence had perforce to be admitted: the Inquiry 
was an investigation and not a trial. As the chairman explained: “While we feel ourselves 
entitled to use any evidence once it has been given although it would strictly not have been 
given in the course of the prosecution of an individual whose conduct has been under con- 
sideration, at the same time, when considering the case of any individual, we propose as far as 
ener So fn vat aide oh eciinene ate Nraney petemnend cay, sae ae 4 eagees tp teat 
individual such evidence as would strictly be evidence against him.” 

ae ne aa aaa Report of the Tribunal Appointed to In- 
quire into Allegations Reflecting on Conduct of Ministers of the Crown and Other 
Public Servants, Cmd. 7616 — 
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peditious way in which a British Tribunal of Inquiry can throw light into 
dark corners and carry conviction when it announces what, in its view, 
merits the attention of the Public Prosecutor, what, for holders of political 
office or civil servants, has been culpable conduct; and what actions have 
been innocently indiscreet or entirely blameless. The Tribunal found that 
a liquor merchant had made presents of wine and spirits “for the purpose 
of securing favorable and expeditious treatment by the Board of Trade 
of his applications for licenses to import Sherry casks’’ and the Parlia- 
mentary Secretary had received these gifts “knowing the purpose for 
which they were made and in return for these gifts intervened to secure 
the grant of the licenses.”” The Parliamentary Secretary had accepted a 
gold cigarette case, a suit of clothes, and much hospitality, knowing that 
the benefactions had been made “for the purpose of securing expeditious 
and favorable consideration by the Board of Trade and other ministries 
of any application made by any person whom”’ the donor may introduce. 
The Tribunal was “convinced” he had acted in the hope of “material ad- 
vantage to himself,” although in fact all that he “received, apart from 
some trivial gifts, was a present of a suit of clothes.” There was, however, 
no evidence of the gift of large sums as rumor had reported. A prominent 
trade union official who had become a director of the Bank of England 
had been offered the chairmanship of a proposed new company “as a con- 
sideration to induce him to assist in obtaining from the Treasury upon 
the recommendation of the Capital Issues Committee permission for a 
public issue” of shares to float a new company. The Rt. Hon. Hugh Dal- 
ton had a few unpleasant moments on the witness stand explaining that 
his secretary was responsible for the “Dear Stan” salutation of a letter he 
had written to Sydney Stanley, mé Kohsyzcky, alias Rechtand, an 
undischarged bankrupt—the principal present giver in the case. But 
in respect of Mr. Dalton and other ministers and certain civil servants who 
testified, the Tribunal expressed itself as “satisfied that there is no foun- 
dation”’ for allegations or suggestions of wrongdoing. 

The Parliamentary Secretary resigned without waiting for the report 
of the Tribunal and vacated his seat in the House of Commons. The direc- 
tor of the Bank of England resigned. Moreover (there may be no connec- 
tion), the names of two men whom the Tribunal cleared and who were 
re-elected to the House of Commons were dropped from the Labor Gov- 
ernment when Mr. Attlee reorganized it after the election in February 
1950. The men who were blamed by the Tribunal did not like its report, 
but there was no criticism of its proceedings or its findings from any other 
quarter. An efficient body had inquired into a dark corner of British poli- 
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tics and had closed the door on it. If Congress wishes to make its investi- 
gations more efficient and conclusive it need only pass a statute modelled 
on the British Tribunals of Inquiry Act. 


VI 

Neither the New York nor the British method of conducting investiga- 
tions would be satisfactory to the Congress of the United States. In New 
York the initial responsibility is the governor’s but I can recall no in- 
stance of his refusing to act when the legislature wished him to do so. In 
Great Britain, while it is Parliament that calls a tribunal into being, the 
Executive appoints its members, Law officers of the Crown place them- 
selves at its service. Congress is too distrustful of the President to let him 
do the appointing and would not have sufficient confidence in the Attor- 
ney General. I think that Congress is too suspicious. A President would 
realize the risk of losing public esteem through appointments which Con- 
gress (and the country) could not applaud. Congress, however, takes a 
different view of the matter. The problem therefore is this: How should 
the members of a commission or tribunal be appointed? 

On June 15, 1950, Senators Elbert Thomas of Utah and Irving M. Ives 
of New York introduced a bill “to provide for the establishing of Con- 
gressional investigating commissions.’"* The powers would be similar to 
those possessed by a British Tribunal of Inquiry but the bill proposes a 
method of appointment that would be cumbersome and a commission 
that would be unwieldy. 

“By and with the advice and consent of the Senate” the President 
would appoint “a panel of thirty commissioners from private life to be 
available to serve on investigating commissions” brought into being by 
concurrent resolutions of Congress. When a commission was set up, it 
would be composed of two senators appointed by the President of the 
Senate and two members of the House of Representatives appointed by 
the Speaker—one in each case from each of the two major political parties. 
Three members of the panel of thirty would be appointed jointly by the 
President of the Senate and the Speaker with not more than two from 
the same political party. 

But a commission of seven is too large. Three members are ample. Nor 
should a commission include members of Congress. They would be ama- 
teurs and would, as they do now, wish to publicize themselves. One impor- 
tant advantage of the Moreland Commissionership or the British Tribunal 
is that it frees legislators from tasks that reduce the amount of time avail- 


18 Sen. 3,775, ee ad Sess. (1950). Some of the inspiration for the bill came from my 
Herald Tribune articles. See Senator Thomas’ remarks, 96 Cong. Rec. 8737 (June 15, 1950). 
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able for their legislative work which is always in arrears. 

There is little likelihood of an early passage of the Thomas-Ives bill. 
Sooner or later, however, Congress will conclude that it acts incompe- 
tently and frequently fails in its important task:of compelling disclosures. 
Congress will realize that it fails completely in convincing the public that 
the disclosures are complete. In the employment of competent agencies to 
investigate, it is to be hoped that Congress will not delay as long as it did 
in employing competent people to do its legislative drafting. 


VII 

In recent years Congress has been much discussed. Books have declared 
that it is “on trial” and have asked whether our national legislature is 
competent to do its job. No one has stressed what to my mind is the prin- 
cipal fault: that Congress is an entity which violates the proposition of 
the mathematicians that the sum is equal to the whole of its parts. The 
congressional sum is less than the whole of its parts. A committee is not the 
servant of Congress but an independent satrapy that does as it pleases; 
and a member of a committee can ignore committee decisions and do as he 
pleases. Individual senators and representatives are tails that wag the 
congressional dog. 

If Congress attempted to implement the principle that its own mem- 
bers must not be contemptuous of it, then it might have to chafe less fre- 
quently because it does not occupy the place that it wishes to hold in the 
public esteem. It is probably too much to expect that either the Senate or 
the House would cite for contempt a senator or representative who pur- 
ported to disclose what a committee wished to keep secret. The British 
House of Commons does this. If Senator McCarthy had been a member of 
it and had persisted in antics similar to those that the American public 
has witnessed, he would doubtless have been expelled. 

But each house of Congress might consider amending its rules so that 
it would be out of order to discuss the proceedings of committees or of the 
proposed congressional investigating commissions before a report had 
been made. That is the rule in the House of Commons and members do 
not thereby feel that their freedom of speech has been limited. They do not 
believe that they are justified in seeking to debate matters that are sub 
judice. And if in a speech to constituents a member reflected on the fair- 
ness of a British Tribunal of Inquiry or attempted to influence its judg- 
ment, he would be in contempt of it and of the house which had joined in 
its creation. If senators and representatives stuck to their legislative 
knitting they might rate fewer headlines than they get as investigators 
but the blow to them would be a boon to Congress and the country. 





Congressional Investigations: 


PROPOSED REFORMS 


Grorce B. GaLtowart 


HE SCOPE and conduct of congressional investigations have been 
subjects of controversy throughout the history of the Republic. 
Their powers and procedures have been bitterly attacked and 
vigorously defended from the earliest days down to the present time. It is 
now well settled that the congressional committee of inquiry is a device 
appropriate for use in the performance by Congress of its legislative, super- 
visory, and informing functions. Public opinion has long accepted this 
device as a legitimate tool of our national legislature and the courts have 
sanctioned its use in aid of legislation." 

As a rule, congressional committees of investigation over the years have 
conducted their inquiries with due consideration of the public interest and 
with fairness to the organizations and individuals concerned. Unfair in- 
vestigations have been the exception rather than the rule. But there have 
occasionally been conspicuous departures from this pattern. The practices 
and procedures of a few committees have given rise to widespread criticism 
of the alleged abuses of the investigative function. This criticism has been 
voiced by bar associations, jurists, and law school professors; by news- 
paper editors and students of government, and by members of Congress 
itself. It has found expression in law reviews and lay journals. As a result 
of public criticism of the alleged “degradation of the investigative proc- 
ess,” several bills designed to reform committee procedures and to pro- 
tect the rights of witnesses under investigation have been introduced in 
both houses of Congress since 1945. 


CrITIcIsM OF INVESTIGATIONS 
Although recent developments have brought congressional investiga- 
tions under heavy and concerted attack, criticisms of them can be traced 
back for many years.” Twenty-three years ago, the present writer summed 
t Senior Specialist in American government in the Library of Congress. 
* Galloway, The Investigative Function of Congress, 21 Am. Pol. Sci. Rev. 47, 70 (1927). 


*In 1885 Woodrow Wilson wrote: 
“Even the special, irksome, ungracious investigations which it [Congress] from time to time 
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up a survey of the work of almost three hundred congressional investigat- 
ing committees by pointing out the advantages and disadvantages of the 
inquisitorial function. Under the latter head he found first that there are 
serious limitations of procedure so that many “months often elapse be- 
tween the inception of the committee and its disposition by the house 

.. when the facts are finally and fully determined, the matter has lost 
its news interest for the public.’’? Secondly, and reminiscent of more 
recent events, it was also found that the traditionally hostile attitude of 
Congress toward the executive impaired the fairness of investigations. 
Proceedings frequently took on a sensational character which Walter 
Lippmann characterized as “that legalized atrocity, the congressional in- 
vestigation, where congressmen, starved of their legitimate food for 
thought, go on a wild and feverish manhunt, and do not stop at canni- 
balism.’”4 

The third defect of the investigative function is that they have imposed 
“an unnecessary burden upon the time of the executive and have been a 


institutes in its spasmodic endeavors to dispel or confirm suspicions of malfeasance or of 
Tanhan connmgtion te et ote ae Bet 2 tanto 4 te eee: sco cane ewan 
federal administration. Hostile or designing officials can always hold it at arm’s length by 
dexterous evasions and concealments. It can violently disturb, but it cannot often fathom, the 
waters of the sea in which the bigger fish of the civil service swim and feed. Its dragnet stirs 


without cleansing the bottom. Unless it have at the head of the 


gressional Government 271 (1885). 

And he went on to say: 

“Congress cannot control the officers of the executive without disgracing them. Its only 
whip is investigation, semi-judicial examination into corners suspected to be dirty. It must 
draw the public eye by openly avowing a suspicion of malfeasance, and must then 
and intensify the scandal by setting its committees to cross-examining 


in the estimation of all honest people, but still drawing their salaries and comfortably waiting 
for the short memory of the public mind to forget them. Why unearth the carcass if you cannot 
remove it?” Ibid., at 278. 

In a special message to the Senate in 1924 President Coolidge contended that: 

“The constitutional and legal rights of the Senate ought to be maintained at all times. . . 
But these rights ought not to be used as a subterfuge to cover unwarranted intrusion. . . . 
Under a procedure of this kind the constitutional guaranty against unwarranted search and 
seizure breaks down, the prohibition against what amounts to a Government charge of criminal 
action without the formal presentment of a grand jury is evaded, the rules of evidence which 
have been adopted for the protection of the innocent are ignored, the department becomes the 
victim of vague, unformulated, and indefinite charges, and instead of a government of law 
we have a government of lawlessness. Against the continuation of such a condition I enter 
my solemn protest... .” 


3 Galloway, op. cit. supra note 1, at 66-69. 
* Quoted in Galloway, op. cit. supra note 1, at 66-69. 
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nuisance to the bureaus.’’5 The fourth and greatest disadvantage of in- 
vestigative activities is that the executive agencies may escape penalty 
for wrong-doing where the majority of the committee members are politi- 
cally sympathetic to the administration or where the opposing party fears 
retaliation.‘ 

Criticisms of congressional investigations prior to 1940 were largely 
academic in origin and were chiefly aimed at their defects as a means of 
legislative control of the executive branch, as well as at their partisan and 
personal motivation and their inefficiency and incompetence for fact- 
finding purposes. Attacks on congressional investigations since 1940 have 
focussed mainly on their alleged invasion of individual rights, as a result 
of the methods pursued by certain committees, especially the House Com- 
mittee on Un-American Activities; and they have come, in large part, 
from bar associations, newspaper editors, leaders of civic groups, and 
members of Congress. Many witnesses have refused to answer questions 
of the Un-American Activities Committee and have challenged the con- 
stitutionality of its procedures in the courts. 

The new attacks on investigating committees allege that they can as- 
sume the aspects of a trial without the safeguards to the individual of 
regular court proceedings; that legislators appear in the role of judges and 
combine the functions of prosecuting and judging which should be sepa- 
rated; that as a result of the publicity of committee hearings witnesses 
may be exposed to such penalties as dismissal from their jobs, loss of pen- 
sion payments, character assassination, or injury to their reputations; 
that exposure through public hearings can be substituted, in certain types 
of cases, for regulation by law, enforced by the courts; that this process 
of control by exposure before an investigating committee is not subject to 
special rules of procedure laid down by Congress; that the legal rights of 
individuals, guaranteed by the Bill of Rights, are in practice abridged by 
congressional investigations; and that conformity to prevailing ideas is 
enforced by fear of censure. The question is raised whether some investi- 

5 Ibid., at 67-68. “Secretary Mellon advised President Coolidge to this effect during the 
early stages of the Couzens inquiry into the Bureau of Internal Revenue.” Ibid., at 70. 


* Thid., at 68 n. ee ee cee ee ee ee 
Marshall Dimock reported in 1929 that the most common criticisms of congressional com- 
mittees of investigation were that “they are used for political purposes,” that “they travel 
to distant parts of the country,” that they waste time and interfere with members’ legislative 
Se ee oe ee oe meee One ee 
ordinate cost of inquiries . . . is disproportionate to their net accomplishments,” and that 


thereby transgressed.” Dimock, Congressional Investigating Committees 164- 
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gations are not imposing that “tyranny of the prevailing opinion and feel- 
ing” which John Stuart Mill believed to be a danger to democracy—that 
“tendency of society to impose, by other means than civil penalties, its 
own ideas and practices as rules of conduct on those who dissent from 
them.”? 

On the other hand, in answer to the charge that congressional inves- 
tigations invade the right of privacy it is contended that “exposure is the 
surest guard not only against official corruption and bureaucratic waste, 
inefficiency and rigidity but against private malpractices, divisive move- 
ments, and antisocial tendencies in the body politic.’’* And the criticism 
that investigations are chiefly used as platforms for aspiring politicians is 
claimed to be offset by their educational value in creating a public opinion 
favorable to the acceptance and enforcement of new legislation. Certain 
public questions are viewed as more suitable for investigation by legisla- 
tive committees than ad hoc commissions because of the greater publicity 
which Congress commands and it is felt that the practice should be con- 
tinued of compelling private persons to testify before congressional com- 
mittees on matters upon which legislation may be adopted, subject to 
certain minimum standards.’ 

Resentment at the methods employed by certain congressional investi- 
gating committees led to a study of the subject by the Committee on the 
Bill of Rights of the Bar Association of New York City. In its December 
1948 report, which was adopted by the Association, the Committee found 
that most complaints embodied the idea that inquiries into witnesses’ per- 
sonal affairs violated ‘“‘some right of the individual to immunity from 
official inquisition or some right in the nature of a ‘right of privacy.’”’ 
Most complaints were also found to involve charges that investigations 
resulted in serious damage to personal reputations.’° The Bar Association 
Committee felt that some of the conditions complained of are inherent 
in the conduct of the legislative process or are due to the shortcomings of 
particular individuals concerned in making the investigation. Much of the 
criticism, however, the Committee considered justified and it felt that 
certain rules could be adopted which would insure to a much greater de- 
gree the observance of ordinary principles of fairness and justice. 


7 For a good summary of recent criticisms, consult Van Schaick, Individual Rights and 
Congressional Investigations, Editorial Research Reports 53-57 (January 28, 1948). 

* Wyzanski, Standards for Congressional Investigations, N.Y. City Bar Rec. 103 (1948). 

* Ibid. 


*° Association of the Bar of the City of New York, Committee on the Bill of Rights, Report 
on Congressional Investigations 1 (December 14, 1948). 





482 THE UNIVERSITY OF CHICAGO LAW REVIEW 


All this public criticism had its repercussions and echoes in Congress 
where, beginning with the Hook bill in the 79th Congress," there was in- 
troduced a series of a dozen bills intended to prescribe the procedures of 
investigating committees and to protect the rights of witnesses. In the 
House of Representatives, Representative Holifield (D., Cal.) introduced 
a resolution” to create a select committee to make an investigation of the 
conduct of investigations by committees of the House. This resolution and 
the House bills mentioned above were referred to the Committee on Rules 
which took no action upon them from 1945 to 1950. 

In the Senate the then majority leader, Senator Scott W. Lucas 
(D., Ill.), took the lead in calling attention to the abuses of investigation. 
He introduced resolutions in both the 80th and 81st Congresses for the 
reform of committee procedures." The Senate Committee on Rules and 
Administration held hearings on his resolution in July 1949, at which 
Senator Lucas testified that he was shocked that no code of conduct gov- 
erned the committees. While the tactics of most Senate investigating 
committees during his service in the upper body had been above reproach, 
he cited the methods employed by the joint committee to investigate the 
Pearl Harbor disaster and the Howard Hughes “fiasco” of the Senate 
War Investigating Committee as the immediate cause of the introduc- 
tion of his resolution. 

“T came to the conclusion,” continued Senator Lucas, from many ex- 
pressions of public opinion, “that the time had become ripe for the neces- 
sary reform of committee procedures.” In his resolution he had “tried to 
strike a balance between the protection of witnesses from committee abuse 
and the imperative necessity of going forward with the important work of 
congressional investigating groups.’”"* Later, Senator H. Alexander Smith 
(R., N.J.) addressed the Senate on the defects in its investigative pro- 
cedures, apropos of the current investigation of disloyalty in the State 
Department by a subcommittee of the Committee on Foreign Relations. 
“The procedure for investigating such suspicions,” he said, “must be effec- 
tive in identifying the guilty; it must not implicate or injure the innocent 
by premature publicity; and it must under no circumstances become an 

™ H.R. 1834, 79th Cong. rst Sess. (1945). 

™ H.Res. 16, 81st Cong. rst Sess. (1949). 

3 Sen. Con. Res. 44, 80th Cong. 2d Sess. (1948); Sen. Con. Res. 2, 81st Cong. 1st Sess. 


(1949). Identical resolutions were introduced in the House by Representatives Sabath (D., 
Til.), and McCormack (D., Mass.). 


*4 Reform in Procedure before Congressional Committees, Hearings before the Committee 
on Rules and Administration on Sen. Con. Res. 2, 81st Cong. 1st Sess. 9, 10, 24 (1949). 
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instrument for personal or partisan advantage.’"* Senator Smith ques- 
tioned whether present techniques of investigation in Congress are suffi- 
ciently fair to the innocent. He urged the careful review of present pro- 
cedures and the adoption of protective reforms. He also suggested the pos- 
sibility of conducting investigations through an independent body.” 
Finally, Senator Wayne Morse (R., Ore.), in an eloquent Senate 
speech on April 24, 1950, asserted that 
{w]e must be on guard that we ourselves do not follow procedures which jeopardize 
or endanger the freedom of the individual. . . . What real protection is there to a citi- 
zen in the United States today if the executive and legislative branches of our Gov- 
ernment proceed in the guise of a Senate investigation to do irreparable damage to 
the reputation of individual citizens?*? 


PROPOSED REFORMS 


During the past twenty years, many proposals for reforms in the con- 
duct of congressional investigations have been made. These proposals 
may be grouped into four principal categories: (1) the delegation of cer- 
tain types of inquiries to various outside agencies; (2) a ban on the crea- 
tion of special investigating committees of Congress; (3) the voluntary 
adoption of codes of fair conduct by congressional committees; and (4) 
the imposition of mandatory standards of fair play upon investigating 
committees either by statute or by standing rules. 


DELEGATION OF INVESTIGATIVE FUNCTION 
While conceding the necessity of the investigative function, several 
close students of the problem have recommended the delegation of certain 
types of inquiries to bodies outside of Congress. They suggest that the 
delegation be made to ad hoc committees set up for the specific purpose of 
conducting a particular investigation. Such bodies could be composed of 
government officials or private persons or both; the delegation might also 
be made to a permanent government agency. Professor Dimock pointed 
out in 1929 that Congress had already given administrative commissions 
broad powers of investigation. He suggested that the next logical step 
would be to create commissions composed of congressmen and experts along 
the lines of the English Royal Commissions."* Such commissions have 
since been occasionally resorted to. The Temporary National Economic 
Committee (1938) and the Hoover Commission (1947) are examples. 
Professor McGeary after an intensive study of 146 congressional inves- 
tigations in the decade of the 1930’s made a strong case for the frequent 
8 96 Cong. Rec. 4159 61 (March 27, 1950). 17 Tbid., at 5665-69 (April 24, 1950). 
** Thid. * Dimock, op. cit. supra note 6, at 172. 
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delegation of Congress’ fact-finding authority. He concluded that re- 
search investigations might easily be delegated either to permanent staffs 
of advisory experts attached to the standing committees, to legislative 
councils like those in the states, to a national economic council like the 
National Resources Planning Board, to ad hoc commissions like the 
British Royal Commissions,* or to departmental committees. Inquisi- 
torial investigations, he suggested, might be delegated by resolution of 
Congress to the regulatory commissions."? McGeary thought that Con- 
gress should retain for its own committees the conduct of supervisory in- 
vestigations of the executive and that investigations of “hot” subjects 
such as civil liberties and organized crime should also be conducted by 
congressional committees because of their prestige and full inquisitorial 
powers. He concluded, however, that fact-finding investigations could be 
delegated to outside agencies which could submit their reports to the 
appropriate congressional committee. The committee in turn would hold 
public hearings on the report and then submit its own findings to Con- 
gress, perhaps in the form of a bill.** 

Impressive arguments are advanced for the delegation of certain in- 
quiries to outside bodies. Congressmen are already overburdened both by 
more pressing legislative duties and by the cares of their constituents.** 
Inquiries by outside persons would avoid the frequent complaint that con- 
gressional committees combine the roles of prosecutor, jury, and judge. 
More frequent delegation would relieve Congress of the unfavorable pub- 
licity which some investigations incur and eliminate duplicating inquiries 
by House and Senate committees. It would also avoid the interruptions 
now caused by election campaigns and defeats at the polls. Finally, dele- 
gation would dispense with the practice of borrowing administrative per- 
sonnel in order to staff investigating committees, a practice which has 
been criticized in Congress and restricted by the Legislative Reorganiza- 
tion Act of 1946. 

* Consult Finer, The British System, page 554 infra. 

** Consult Shils, The Legislator and His Environment, page 571 infra. 

*9 McGeary, The Developments of Congressional Investigative Power 128-40 (1940). 


* Thid., at 158-60. A current illustration of such a procedure is afforded by an item in the 
General Appropriation Act for 191 which provides $200,000 for the Senate Committee on 
Interstate and Foreign Commerce “to enable the Committee . . . to engage by contract the 
services of private firms or corporations for making a survey of certificated interstate, over- 
Oe eee nee requiring the 
separation of mail compensation from any Federal subsidy payments. ...” 8zst Cong. ad 
Sess. 2-3 (Pub. L. No. 759, Sept. er ee ee ena 
Ernst. 


* McGeary, The Development of Congressional Investigative own: 116-20 (1940). 
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On the other hand, it is recognized that there are large political and 
psychological obstacles to delegation of the investigative function: the 
attendant loss of publicity to committee chairmen who may win national 
renown and higher public office from their leadership of great inquiries, 
the traditional legislative jealousy of the executive, the belief that com- 
mittees are better sounding boards than other bodies, the alleged defi- 
ciencies of other investigative agencies and lack of confidence in their 
personnel, or a conflict of political and economic philosophy between Con- 
gress and the executive. The questions are also raised whether Congress 
does not have broader investigative authority than administrative agen- 
cies and whether Congress can delegate its full power of inquiry, although 
it is believed that Congress can grant the regulatory commissions ade- 
quate powers to conduct any investigation it so desires.” 

Numerous precedents can be found for the congressional delegation of 
the investigative function. Congress has occasionally requested agencies 
like the Federal Trade Commission, the Interstate Commerce Commission 
and the Tariff Commission to make inquiries in their respective fields. In 
the Budget and Accounting Act of 1921,” Congress authorized the Bureau 
of the Budget to make detailed investigations of the organization and ac- 
tivities of the departments and agencies with a view of securing greater 
economy and efficiency in the conduct of the public service. In the Gov- 
ernment Corporations Control Act of 1945,74 Congress assigned to the 
General Accounting Office the task of auditing the financial transactions 
of government corporations.** Thus, the General Accounting Office and 
the Budget Bureau are available to assist Congress in the investigation 
of the financial affairs and the administrative management of executive 
agencies. It has also been suggested that Congress might well delegate 
the investigation of un-American activities to the Federal Bureau of 
Investigation, and the investigation of election contests and campaign 
expenditures to a judicial tribunal.” Investigation of the feasibility of 
individual “pork barrel” projects has long been delegated by Congress 
to the Corps of Army Engineers.” 

A step in the direction of mitigating the burdens of investigating com- 

™ Thid., at 149-58. *3 42 Stat. 22 (1921), 31 U.S.C.A. § 18 (1927). 

* 59 Stat. 599, 600 (1945), 31 U.S.C.A. §§ 850, 857 (Supp., 1950). 

*5 Section 206 of the Legislative Reorganization Act, 60 Stat. 837 (1946), 31 U.S.C.A. § 60 
(Supp., 1950), directs the Comptroller General to analyze the expenditures of each executive 
re section, if enforced, would eliminate the need for many congressional investi- 

ouvir Dimock, op. cit. supra note 6, at 70, 171; McGeary, op. cit. supra note 18, 
at 145 n. 


*7 Maass, Congress and Water Resources, 44 Am. Pol. Sci. Rev. 576, 592 (1950). 
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mittees was taken by the Senate in January 1928, when it adopted a reso- 
lution “that the President of the Senate be, and he hereby is, authorized, 
on the request of any of the committees of the Senate, to issue commissions 
to take testimony within the United States or elsewhere.’’* This resolu- 
tion gave the Vice-President authority to appoint commissions, and to 
hold hearings for any Senate investigating committee in any part of the 
country or abroad. There is no record of this authority ever having been 
used.*® Its use would relieve Senators of the necessity of taking long in- 
vestigative “junkets” away from Washington while Congress is in 
session. 

The practice of some state and foreign governments also suggests some 
substitute devices that might be employed in Washington to avoid the 
abuses charged to congressional investigation. The Moreland Act in New 
York, for example, empowers the governor, whenever he so desires, to 
appoint a commissioner or commissioners “to examine and investigate 
the management and affairs of any department, board, bureau, or com- 
mission of the state.”%* The commissioner can subpoena persons and 
records and swear witnesses. He can employ counsel and investigators. 
The legislature gives the governor a free hand by making continuing ap- 
propriations for the compensation of the commissioners and their ex- 
penses. Reports go to the governor for submission to the legislature. 

The Moreland commissionerships are reported to have worked well in 
New York. Lindsay Rogers states: 

[S]ince 1907, when the act was passed, there have been more than seventy com- 
missions issued to more than sixty different persons. Rarely, if ever, has the legislature 
been able to charge that the governor selected as commissioner a partisan or a non- 
entity, to criticize the methods of investigation, or to maintain that a report did not 
carry conviction. Practically all of the commissioners have been men who had repu- 
tations that they wished to preserve. . . . Such men were careful to provide themselves 
with efficient investigators and counsel and did not seek headlines. 

Hostility on the part of the legislature has been rare. Indeed, there have been cases 
when legislative committees which had already started to probe matters yielded the 
field to a Moreland commissioner. . . . If there were a Federal Moreland Act, Senators 
and Representatives might in time be willing to restrain themselves in the same fashion 
and to wait for a report.* 

* Sen. J. 125 (1928). 

*° Harold Lasswell suggests that Congress can use “civilian panels,” composed of part- 
time, expert advisers, to assist it in connection with questions in need of special study. Lass- 
well, National Security and Individual Freedom 26 (1950). 

+ N.Y. Exec. Law § 8. 


3* Rogers, When Congress Fumbles for Facts, N.Y. Herald Tribune, p. 26, col. 5-7 (March 
30, 1950). Four states have analogous laws: Idaho Const., Art. 4 § 8 (1890); Montana Const., 
Art. VII § 10 (1889); N.J. Rev. Stat. § 52:22-21 (1937); Wis. Stat. § 14.15 (1949). 
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As an alternative device, Professor Rogers suggests that Congress en- 
act a statute modelled in part on the British Tribunals of Inquiry (Evi- 
dence) Act of 1921,3? under which it would delegate its investigative func- 
tion to commissions to be appointed by the Chief Justice of the United 
States Supreme Court. An investigating commission with full inquisitorial 
powers would be set up whenever Congress passed a concurrent resolution 
calling for an inquiry into any matter. The rights of witnesses would be 
safeguarded by appropriate procedures. The British tribunals of inquiry* 
have worked well, it is said, for thirty years; they have proved to be fair 
and efficient agencies of investigation; and they have been free from the 
abuses attributed to congressional committees.** 

Recurring criticisms of congressional investigations and various sug- 
gestions for reform recently led Senators Thomas (D., Utah) and Ives 
(R., N.Y.) to propose a bill establishing congressional investigating com- 
missions, to inquire into governmental and other matters of public impor- 
tance upon the passage of a concurrent resolution of both houses of Con- 
gress.34 The commissions are to be composed of two senators, two repre- 
sentatives, and three other persons to be selected jointly by the President 
of the Senate and the Speaker of the House from a panel appointed by 
the President and the Senate. The commissions are to have the power of 
issuing subpoenas, which may be enforced by the federal courts. An 
immunity provision prohibits any person from refusing to testify on 
grounds of self-incrimination. Witnesses are to be afforded the same 
immunity from defamation suits as witnesses in United States district 
courts. 

In introducing his bill Senator Thomas told the Senate that while he 
thought that fact-finding investigations should continue to be conducted 
under congressional auspices, his scheme was designed to remove investi- 
gations from the domain of party politics, which gave rise to suspicions 
and misgivings in the minds of the public. Senator Thomas went on to 
explain that the proposed bill contemplated no abdication of responsibility 
of the standing committees which would continue to carry on routine in- 
quiries, but would enable these committees to perform their historic func- 
tions more adequately. There were numerous precedents, he said, for the 

* Consult Finer, The British System, page 561 infra. 

3 11 Geo. V, c. 7 (1921). 

33 For a full account of this suggested remedy and the advantages claimed for it, as well as 
a description of a recent tribunal of inquiry in England, see series of three articles by Lindsay 
Rogers entitled “When Congress Fumbles for Facts.” N.Y. Herald Tribune, p. 22, col. 5-7 


(Mar. 29, 1950); ibid., p. 26, col. s~7 (Mar. 30, 1950); ibid., p. 24, col. 5~7 (Mar. 31, 1950). 
4 Sen. 3,775, 81st Cong. ad Sess. (1950). 
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creation of ad hoc commissions, such as the Wickersham, TNEC, and 
Hoover Commissions; his bill would merely standardize and formalize 
that procedure. Adoption of the proposal would reduce the workload on 
Congress and eliminate frequent overlapping and duplication of investiga- 
tion of similar subjects between the two houses.*s 

Senator Ives, co-sponsor of the bill, claimed that the proposal would 
remedy many of the defects in existing investigative practices, while 
retaining initiative and responsibility in Congress. He added that the 
commissions to be created under this bill would also be able to look into 
exceptional administrative problems which were beyond the jurisdiction 
of standing congressional committees. The addition of three members of 
the public at large to the investigating group would minimize the excesses 
of political motivation, increase its perspective, and reduce the workload 
on an over-burdened Congress. The bill was offered, said Senator Ives, as 
“a truly bipartisan approach to the entire problem of congressional inves- 
tigations of the executive branch.”** 

Elsewhere, the Senator claimed that a new approach to the problem of 
legislative investigations was badly needed. The existing system had 
worked satisfactorily for routine inquiries, but “the ordinary congressional 
committees have neither the time, the technical competence, nor the capac- 


ity for impartiality” which major questions demand.*’ He rejected cur- 
rent proposals for the substitution of presidential commissions because 
Congress must have its own first-hand information and is jealous of its 
powers and prerogatives. Special commissions authorized by Congress 
and appointed by the Chief Justice, along the lines of Lindsay Rogers’ 
suggestion, might lack legislative membership and their selection by the 
Chief Justice had its objections. 


BAN ON SPECIAL INVESTIGATING COMMITTEES 

Prior to the 80th Congress it had long been the custom of both the 
House and the Senate to create special or select committees to conduct 
special investigations. In the early years of our national government Con- 
gress referred its business to a legion of select committees. For every bill 
and petty claim a separate special committee was set up. In the Third 
Congress, there were 350 such committees in the House alone. But their 
number rapidly declined with the development of the standing commit- 
tee system. During the 79th Congress only a dozen special committees 
were established. Although many famous investigations have been con- 

#96 Cong. Rec. 8732-37 (June 15, 1950). 

3 Tbid., at 8738 (June 15, 1950). 37 N.Y. Times Magazine 58 (Aug. 27, 1950). 
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ducted by special committees, the Joint Committee on the Organization 
of Congress recommended on March 4, 1946, that special committees of 
investigation be abandoned.** The Senate approved this recommendation 
in the Legislative Reorganization bill on June 10, 1946, but this prohibi- 
tion was struck from the bill before it reached the House floor and did not 
appear in the final act. Although creation of special investigating com- 
mittees is contrary to the spirit, if not the letter, of the Legislative Reor- 
ganization Act of 1946, eight of these committees were established during 
the 80th Congress and nine during the 81st Congress.*? 

The argument against the use of special committees for investigative 
purposes, as made by Senators Thomas, Morse, Holland (D., Fia.), 
Donnell (R., Mo.) and others, runs as follows. The jurisdiction of the 
standing committees has been so comprehensively described in the 1946 
Act as to cover every conceivable subject of legislation. Therefore, to 
create a special committee is to trespass upon the assigned jurisdiction of 
some standing committee. The standing committees of Congress have 
been authorized by the Legislative Reorganization Act to exercise continu- 
ous oversight of the execution of the laws by the administrative agencies 
within their respective jurisdiction. They have been equipped with pro- 
fessional staffs and expert investigators to assist them in performing their 
oversight function. The investigative function of Congress should be per- 
formed, therefore, by its standing committees which have been empowered 
and equipped for the purpose, instead of relying upon special investigat- 
ing committees which are sporadic in nature and cannot introduce legis- 
lation to give effect to their recommendations. 

Moreover, the reformed rules limit members to service on one or two 
standing committees each, with minor exceptions, so that they can meet 
their legislative responsibilities more effectively. If, in addition, members 
are appointed to serve on special committees, the burden of committee 
work will be correspondingly multiplied and the old evils of poor attend- 
ance and scattered attention will return. Use of special committees might 
also lead to a revival of the use of staff personnel borrowed from down- 
town departments with all the disadvantages of that practice. Creation 
of special committees to deal with subjects already assigned to standing 
committees would also be a burden to, and impair the efficiency of, the 

38 Sen. Rep. No. 1,011, 79th Cong. 2d Sess. 6 (1946). Consult also Galloway, Congress at 
the Crossroads 55-56 (1946). 

39 In the 81st Congrese the subjects covered wore email 
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executive agencies of the government by requiring their officials to repeat 
their testimony on the same subjects before several congressional com- 
mittees. 

Furthermore, sporadic inquiries by select committees lack continuity 
and fail to provide the members of standing committees with direct 
knowledge of the information gathered. In cases where legislative action 
is indicated, standing committees find it necessary to do much of the 
work over again. Special investigations should be conducted by the sub- 
committees of the reorganized standing committees having jurisdiction 
of the subject matter involved. This has been done, for example, in the 
field of national defense, where the old Truman-Mead select committee 
has been replaced by a new “watchdog subcommittee” of the Senate 
Armed Services Committee.* Modernization of the congressional com- 
mittee structure, achieved by the Legislative Reorganization Act, was the 
keystone in the arch of congressional reform. To set up a series of special 
committees would be a regressive step that might lead to the ultimate 
destruction of this reform. A subcommittee of a standing committee can 
accomplish as much good work as a special committee, given adequate 
leadership, powers, and personnel. Finally, it is argued that the diffusion 
of energy and responsibility among many standing and special commit- 
tees, with overlapping jurisdictions, is not conducive to the formulation 
of coherent and consistent legislative policies. Nor is it conducive to the 
development of a well-recognized and continuing relationship with execu- 
tive agencies.” 


VOLUNTARY ADOPTION OF PROCEDURAL RULES 


A third proposed reform in the conduct of congressional investigating 
committees is that they voluntarily adopt rules of procedure to govern 
the conduct of their hearings and treatment of witnesses. During the past 
three years three subcommittees of Congress have taken this step. The 
first was the Procurement and Buildings Subcommittee of the House Com- 
mittee on Expenditures in the Executive Departments. On April 8, 1948, 
Representative George H. Bender (R., Ohio), Chairman of this Subcom- 
mittee, made public seventeen rules of procedure which had been drafted 
by its chief counsel, Mr. Henry H. Glassie, and unanimously adopted. 
They relate to such factors as the manner in which hearings are to be 


* Consult Cook, Senate Preparedness Subcommittee, page 634 infra. 

Compare 93 Cong. Rec. 284 et seq. (1947); ibid., at 344 et seq. (1947); ibid., at 568-70 
et seq. (1947); 95 Cong. Rec. rasgo-92 (1949); 96 Cong. Rec. 2011-34 (Feb. 20, 1950); ibid., 
at 6311-18 (May 3, 1950). 
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held, transcripts of hearings, the right to counsel, subpoenas, and final 
reports. These rules were designed primarily to assure all persons a fair 
hearing and to avoid cluttering the record with irrelevant testimony and 
baseless defamatory remarks, It is required that evidence be kept within 
reasonable bounds of relevancy. Witnesses are permitted to read sworn 
statements into the record, and any person who believes that evidence 
given to the Subcommittee is defamatory of his reputation may file into 
the record a statement in regard to such evidence. 

The second subcommittee to adopt self-imposed rules was the Investi- 
gations Subcommittee of the Senate Committee on Expenditures in the 
Executive Departments, of which Senator Ferguson (R., Mich.) was 
Chairman. These rules provide that no major investigation shall be under- 
taken, and no public hearings held, without unanimous approval of the 
Subcommittee or majority approval of the full Senate Committee. A tran- 
script of all hearings is to be kept, which in the case of executive hearings is 
not to be released without approval of a majority of the Subcommittee. 
Unless a majority of the Subcommittee determines otherwise, all wit- 
nesses have the right to be advised by counsel. In public hearings, persons 
being investigated are permitted to cross-examine any other witness whom 
the Committee calls.“ 

In its first annual report the Investigations Subcommittee stated that 
it had been the practice at the opening of executive or public hearings for 
the chairman to make a statement for the record concerning the subject 
and purpose of the specific case under investigation. It had also been the 
policy of the Subcommittee, in those cases in which public testimony 
was given which affected adversely the reputation of a person or other- 
wise defamed him, to give that person reasonable opportunity to call wit- 
nesses in his own behalf and otherwise to answer adequately the charges 
made against him. In view of the many different situations which might 
possibly arise, it was deemed impracticable, according to the report, to set 
down any rigid rule for application in all cases involving the reputation of 
a person under investigation. 

The third subcommittee to set up “certain guideposts of conduct” was 
the “watchdog subcommittee” of the Senate Committee on Armed 
Services. Although this Subcommittee did not go as far as the Bender and 
Ferguson subcommittees in adopting voluntary rules of procedure, the 
statement of its chairman, Senator Lyndon B. Johnson (D., Tex.), regard- 
ing its policies and procedures, showed a commendable spirit of self- 
restraint. He asserted that the Subcommittee had no intention of hunting 

# Sen. Rep. No. 5, 81st Cong. 1st Sess. 3-4 (1949). . 
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headlines; its work would be conducted primarily in executive sessions. 
Politics would be left at the committee-room door. The committee would 
be very diligent not to become “a Monday morning quarterback club, 
second-guessing battle-front strategy. . . . Especially, I have confidence,” 
said Senator Johnson, “that the subcommittee will, in all its inquiries 
and recommendations, be frank, impartial, and straightforward—blunt 
but not unfair, zealous but not persecuting, helpful but not compro- 
mising.”# 
IMPOSITION OF MINIMUM STANDARDS 

The final and most frequent proposal in recent years for the reform of 
congressional investigations is the imposition, by statute or rule, of mini- 
mum standards of committee conduct. This proposal has found expression 
in bills and resolutions introduced in the 80th and 81st Congresses by 
Senator Lucas and Representatives McCormack (D., Mass.), Sabath (D., 
Ill.), Holifield (D., Cal.), Carroll (D., Colo.), Buchanan (D., Pa.), Javits 
(R., N.Y.), Douglas (D., Cal.), and Klein (D., N.Y.). Specific codes of 
fair play have also been advocated by various spokesmen for the legal pro- 
fession, including a group of forty-five law school deans and professors, 
Judge Wyzanski, the New York City Bar Association, Messrs. Henry H. 
Glassie and Thomas M. Cooley—former committee counsel and practicing 
attorneys. The American Civil Liberties Union has also offered a bill to 
establish fair hearing procedures, and the Washington Post has set forth 
a code of ten rules which it thinks Congress should adopt.“ 

Comparative analysis of these proposed mandatory codes, made by the 
writer, shows that upwards of two score separate safeguards for the rights 
of individuals have been suggested. The number of proposed safeguards 
ranges from three in the Wyzanski suggestions and four in the Arnold- 
Fortas-Porter proposals to eighteen in the Glassie-Cooley code and nine- 
teen in the Holifield bill. There is, of course, a good deal of duplication in 
the specific suggestions. Altogether, forty-one distinct safeguards are 
found in the fourteen proposed codes under review. The reader’s attention 
is invited to the comparative tabular analysis of the fourteen proposed 
mandatory codes in the Appendix. In support of mandatory minimum 
standards it is argued that as long as investigating committees are free to 
make their own rules of procedure, and change or disregard them at will, 
the danger of abuse will not be removed. The investigative process is so vi- 
tal an adjunct of legislative effectiveness that Congress ought not to al- 

# 96 Cong. Rec. 11537 (July 31, 1950). 


43 In a series of twelve editorials entitled “Turning on the Light” between January 12 and 
March 9, 1948. j 





PROPOSED REFORMS 493 


low its perversion to. publicity-seeking or vindictive ends. The prestige 
and good functioning of the Congress are the real stake, and no half-way 
measure should stand in the way of congressional action to establish rules 
of proper procedure for all its investigative units. 

When he was President of the Senate (1797-1801) Thomas Jefferson 
made a suggestion which indicates that legislation on this subject may be 
long overdue. “Perhaps Congress,” he wrote, 
in their care for the safety of the citizen, as well as that for their own protection, may 
declare by law what is necessary and proper to enable them to carry into execution the 
powers vested in them, and thereby hang up a rule for the inspection of all, which may 
direct the conduct of the citizen, and at the same time test the judgments they shall 
themselves pronounce in their own case.“ 

The bills introduced in the House for the reform of committee proce- 
dures were referred to its Committee on Rules which has not yet acted 
upon any of them. In the Senate the Lucas bill was referred to the Com- 
mittee on Rules and Administration which held four days of hearings on 
it during July and August of 1949. Eleven witnesses were heard including 
Senators Lucas and McMahon (D., Conn.), Dr. Edward U. Condon, and 
spokesmen for the AF of L, CIO, ADA, New York City Bar Association, 
and Jewish War Veterans. Although there was some criticism of specific 
sections of the Lucas resolution, the preponderant weight of the testi- 
mony favored the resolution in principle. Chief criticism of the Lucas 
proposal came from Mr. George Meader, former chief counsel of the 
Truman-Mead Committee. Mr. Meader, who has since been elected to 
the House of Representatives, believed that adoption of the proposal 
might easily obstruct the work of congressional committees and impair 
the efficiency of investigative activities.“ The adoption of rules of pro- 
cedure, he thought, should be left to the discretion of each committee. 
The way to strengthen the investigative function, he suggested, would 
be to equip Congress with better staff aids. 

After the hearings on the Lucas resolution, Senator Myers (D., Pa.), 
who presided at the hearings, informed the Senate that the hearings had 
demonstrated the need for a simple code of ethics to protect those appear- 
ing before investigating committees from unfair and defamatory treat- 
ment.” Although the treatment of Dr. Condon by the Committee on Un- 


“4 Jefferson’s Manual of Parliamentary Practice § 299. 


4 Reform in Procedure before Congressional Committees, Hearings before the Senate 
Committee on Rules and Administration on Sen. Con. Res. 2, 81st Cong. rst Sess. 97 (1949). 


Consult also Meader, Limitations of Congressional Investigation, 47 Mich. L. Rev. 775 $e). 
#95 Cong. Rec. A813 (July 26, 1949). 
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American Activities, as described by him at the Senate hearings, indicated 
the need for passing the Lucas resolution, no action was taken upon it 
subsequent to the Committee hearings. 


OTHER SUGGESTIONS 


In addition to the four major reforms described above—broader dele- 
gation of the investigative function, a ban on special committees, volun- 
tary committee adoption of codes of fair play, and mandatory minimum 
standards—several other possible reforms have been suggested. Aside 
from his three minimum standards, Judge Wyzanski suggests five other 
steps for further study: that a private person should not be compelled to 
testify in camera unless the majority of the committee explicitly rules to 
that effect; that a witness should not be compelled to testify unless at 
least one member of the committee is present in addition to the inter- 
rogator; that in any serious claim of privilege the witness ought to have 
the right by motion to urge his points before the whole committee; that a 
person who has been adversely criticized by a witness before a committee 
should have the right to file with the committee a limited number of 
written questions which should be answered in writing by the hostile wit- 
ness, unless the committee by majority vote otherwise directs; and that 
subpoenas to private persons should require the concurrence of a majority 
of the committee.‘ 

Professor Carr suggests improved personnel of investigating commit- 
tees and their staffs.“ Lloyd N. Cutler, Washington attorney, proposes 
that Congress enact a statute creating a civil penalty for false testimony 
before a congressional committee. The penalty would be the right of any 
injured person to collect damages in a federal court action against the 
false witness.” Senator Taft (R., Ohio) suggests that federal officers and 
employees should not be subject to reprisals by reason of their appearance 
and bona fide, truthful testimony before congressional committees.* 
Others have suggested that the supervision of committee behavior be 
made a matter of party responsibility to be exercised by the party policy 
committees in each chamber, and that members be disciplined who vio- 
late the rules of fair play. 

In the last analysis, some believe that the problem of fair play will not 


47 Wyzanski, op. cit. supra note 8. 


oe How To Improve Congressional Inquiries, N.Y. Times Magazine 5 (August 209, 
1948 


# In a letter to the N.Y. Times, § 4, p. 6, col. 7 (September 5, 1948). 
5° Sen. Con. Res. 84, 81st Cong. 2d Sess. (1950). j 
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be solved by court decisions, statutory regulations, or procedural codes, 
but by individual self-restraint, the development of a sense of personal 
responsibility in exercising the investigative power, and the moral censure 
of an outraged public opinion. “The problem,” says Walter Lippmann, 
is not one which is likely to be solved by an ingenious idea. . . . The problem does not 
lie on the plane of formal law-making, but on the plane of the mores of the nation. We 
do not have, as yet, a body of intellectual and moral habits, customs, and attitudes to 
fit the realities of modern popular government.* 


Senator Pepper summed up the situation neatly twenty years ago when 
he said: 

Congressional investigations in general and senatorial inquisitions in particular are 
not going to be controlled by the Supreme Court. Nor are they going to be regulated by 
statutes or procedural devices, Let it once for all be understood that the power of 
inquiry exists, that its possession is a great public trust, and that the American people 
are going to pour out the vials of their wrath upon those who prove themselves un- 
worthy of the trust. We have evolved worthy standards of conduct for professional 
baseball players. We are hopeful of a similar evolution in the case of prize fighters. It 
would be lamentable if only Senators were to be classed as invincibly barbarous.” 


CONCLUSION 
At bottom, the problem is thus seen as one of protecting the rights of 
individuals without impairing the performance of the investigative func- 


tion. The methods employed by a few investigating committees in recent 
times have caused public criticism of Congress and impaired its prestige. 
Congress may continue to decline in popular esteem unless steps are taken 
to curb the misuse of its investigative powers. Perhaps the best remedy 
would be the development of a sense of self-restraint on the part of com- 
mittee members themselves. But that cannot be guaranteed. Another 
course of action would be to follow the advice of Justice Frankfurter 
who maintained that “the methods and forms of each investigation should 
be left for determination of Congress and its committees, as each situation 
arises.”5? But it seems evident that rules imposed by individual commit- 
tees upon themselves, while a step in the right direction, are not the final 
answer. No half-way measure should stand in the way of congressional 
action to establish rules of proper procedure of its investigating commit- 
tees. The elements of a workable code are to be found in the best prac- 
tices of successful investigating committees. To avoid confusion and pro- 
mote uniformity, a code of fair conduct for all investigating groups might 


® Lippmann, The Senate Inquisition, 84 Forum 132 (1930). 
® Pepper, Family Quarrels 178-79, 184 (1931). 
53 Frankfurter, Hands Off Investigations, 38 New Republic 329 (1924). 
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well be adopted by the House and Senate as part of their standing rules. 
Such a code would give Congress and the country a yardstick by which 
to test the performance of every committee of investigation. In the federal 
Administrative Procedure Act Congress has provided a code of procedure 
for administrative agencies.* This action should now be matched by 
the enactment of a code for the guidance of its own investigators. 


APPENDIX 


SAFEGUARDS OF RIGHTS OF PARTIES UNDER INVESTIGATION BY CONGRES- 

SIONAL COMMITTEES AS PROPOSED BY MEMBERS OF CONGRESS, 
ATTORNEYS, AND OTHERS 
Any person who believes that testimony or other evidence given in a public 
hearing before any committee tends to defame him or otherwise adversely 
affect his reputation may file with the committee a sworn statement, con- 
cerning such testimony, which shall be made a part of the record of such 
hearing. 

. Aggrieved persons may testify in own behalf, secure and examine not more 
than four favorable witnesses, and cross-examine hostile witnesses, one 
hour each, personally or by counsel. 

. Petition to invoke safeguard no. 2 must be filed within thirty days and 
acted on within thirty days thereafter. Petitioner must swear his purpose 
is not to delay or obstruct committee. 

. Right to be accompanied by counsel at public or private hearing as ob- 
server, but not as participant, or adviser while on stand, unless committee 
consents. 

. Evidence shall be relevant to subject of hearing. 

. Witness may have stenographic transcript of his testimony. 

. Committee shall not publish or file any report, interim or final, unless and 
until a meeting of the committee has been called upon proper notice and 
such report has been approved by a majority of those voting. 

. No committee or employee thereof shall publish or file any statement or 
report alleging misconduct by, or otherwise adversely commenting on, any 
person unless and until such person has been advised of the alleged mis- 
conduct or adverse comment and has been given a reasonable opportunity 
to present to the committee a sworn statement with respect thereto. 

. Nocommitteeman or employee shall speak, lecture, or write about the com- 
mittee for compensation. 

. No. 9 supra is to apply to standing, select and joint committees and sub- 
committees thereof. 

. Subpoenas shall not issue unless approved by majority of committee in 

54 60 Stat. 237 (1946), as amended, 5 U.S.C.A. § 1001 (Supp., 1950). 
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. Hearings shall be public or secret as majority of committee rules to be in 
public interest. 

. Secret testimony requires presence of two committeemen, plus interrogator. 
. Accurate stenographic record must be kept of all testimony at public 
hearings. 

. All witnesses, at hearings, public or secret, shall be entitled to full and fair 
presentation of matter under investigation, to aid and advice of counsel, 
and such other assistance as may be necessary to protect their rights. 

. All witnesses at hearings of the committee, whether public or secret, shall 
be advised of their constitutional right against self-incrimination and their 
right not to divulge confidential communications protected by law. 

. Any person who claims a privilege not to appear or who, having appeared, 
claims a privilege not to answer a question, shall be entitled to present 
through counsel a written motion and oral argument presenting the claimed 
privilege to the committee. 

. Any witness at a hearing, public or secret, may question another witness 
who comments upon his testimony, via a written question handed to the 
chairman, who in his discretion may refuse to use part or all of it. 

. No witness shall be in contempt of the committee for refusing to obey a 
subpoena, unless and until the committee has, upon notice to all its mem- 
bers, met and considered the alleged contempt, and by a majority of those 
present voted such witness in contempt. 

. No adverse statement or report shall be publicly released until the com- 
mittee, upon due notice, has met and approved such release by quorum of 
whole committee. 

. No photographs, moving pictures, television or radio broadcasts shall be 
made during hearings. 

. No major investigation shall be initiated without unanimous approval of 
subcommittee or majority approval of full committee. 

. All testimony taken in executive hearings shall be secret and not released 
or used in public hearings without approval of majority of committee. 

. A clear statement should be made of the subject of any investigation. 

. Any witness giving testimony in open hearing which reflects adversely on 
character or reputation of another person shall disclose his sources of 
information, unless his answer would threaten the national! security. 

. No report or statement, interim or final, shall be filed, published or re- 
leased that reflects adversely on any person’s character or reputation unless 
based on evidence presented at an open hearing. 

. There shall be created by law a civil penalty for false testimony before a 
congressional committee, the penalty to be the right of any injured person 
to collect damages in a federal court action against the false witness. 
Such damage actions to be placed at top of court calendars and expedited. 
. Every witness who testifies in a hearing shall have a right at the conclusion 
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of his testimony either to make a sworn statement or at his option to file a 
sworn statement which shall be made part of the record of such hearing, 
but such oral or written statement shall be relevant to the subject of the 


. Except at his own request, no reporter, editor, or publisher shall be called to 


testify before a committee to be questioned concerning any publication by 
him, unless upon vote of a majority of the committee or subcommittee 
before whom he is called to testify. In such case the committee or sub- 
committee must have at least five members. 


. Counsel for the committee must be a lawyer. 
. A person who is under the committee’s scrutiny should be fully apprised 


of the matters as to which the committee proposes to inquire. 
The committee should identify the witnesses upon whose testimony it has 
relied in commencing the hearing. 


. Investigations should be conducted by groups within the regular standing 


committees of the House or Senate and not by specia] committees. 


. No legislator who is an interested party or who is in a position to shake 


down potential witnesses should be permitted to serve as head of an in- 
vestigating subcommittee. 


. Investigations should be confined to important matters of public con- 


cern, as distinguished from party interests, and should be conducted in a 
non-partisan manner. 


. Investigations should be conducted in the open. 
. No witness should be cited for contempt of Congress for refusal to answer 


questions as to his religious or politica] beliefs. 


. Every investigating committee should be supplied with expert counsel and 


staff investigators especially trained in the art of fact-finding by democratic 
methods. 


. No transcript of testimony taken under oath at either a public hearing or 


an executive session shall be altered or edited. 


. No summary of a report or prediction of the contents of a report or a 


statement of his conclusions concerning an investigation may be made by a 
member prior to the issuance of a duly approved report. Any member 
violating this provision shall, on the vote of the majority of a quorum of the 
committee, be denied the right to take part in the formulation of or vote 
upon the committee report with respect to such investigation. 


. All of the testimony on which a report is based shall be released concur- 


rently with the report. 
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COMPARATIVE ANALYSIS OF PROPOSED CODES 


(The numbers after each proposal are keyed to the preceding 
list of forty-one safeguards.) 


I. Lucas Bill, Sen. Con. Res. 2, 81st Cong. 2d Sess. (1948) 
1. §2 7. §8 
2. $3 8. §9 
3- $4 9. § 10 
4.85 10. § 11 
5. §6 11. (Counsel may only observe) § 5 
6. (at cost of transcript) §7 12. §8 


. Holifield Bill, H.R. 74, 81st Cong. 1st Sess. (1949) 
II. 
12. 
; 13. 
. (Right of counsel toexamineand 14. 
cross-examine) § L 15. 
. §N 16. 
. (at cost of transcript) § E 17. 
18. 
19. 
20. 


III. Buchanan Bill, H.R. 824, 81st Cong. 1st Sess. (1949) 
1. § 2(c) 15. § 2(a) 
2. (or have such material stricken 28. § 2(b) 
from the record) § 2(c) 29. §3 


IV. Javits Bill, H. J. Res. 20, 81st Cong. rst Sess. (1949) 
1. § 4(6) 6. § 4(4) 
2. (no mention of favorable wit- 10. §4 
nesses) §4(6) 21. (while any witness is testifying) 
4. (Adviceof counselallowed witness § 4(s) 
while testifying unlessmajorityof 24. § 4(1) 
committee disapproves) § 4(2) 28. § 4(3) 
5- § 4(2) 


V. Douglas Bill, H.R. 4564, 80th Cong. rst Sess. (1947) 
1. § 2(c) 15. § 2(a) 
2. (or have such material stricken 28. § 2(b) 
from the record) § 2(c) 29. §3 
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VI. Klein Bill, H.R. 3443, 81st Cong. 2d Sess. (1950) 
1. § (6)(i) 5. §1 
2. (call a “reasonable number” of 6. §4 
witnesses in his behalf) § (6) (ii) 10. §7 
(iii) (iv) 14. (keep stenographic record of 
4. (Advice of counsel allowed wit- executive sessions also) § 4 
ness while testifying unless ma- 21. (while witness is testifying) § 5 
jority of committee disapproves) 24. §1 
§ 2 25. §4 


VII. Statement by Forty-five Law School Professors 
2. (Number of witnesses not speci- 26. (Conclusions should not rest on 
fied) §§ b, e undisclosed material in commit- 
4. (“advice and assistance” of coun- tee files) § f 
sel) §d 31. §c 
32. §c 
VIII. Proposal of Judge Wyzanski 


4. Suggestion (a) 28. Suggestion (b) 
14. Suggestion (c) 


IX. Proposal by the New York City Bar Association 

1. § (6)(a) 5- § (2) 

2. (call a “reasonable number” of 6. § (4) 
witnesses on his behalf) § (6) (b) 10. §7 
(c) (d) 14. (keep stenographic record of 

4. (Advice of counsel allowed wit- executive sessions also) § (4) 
ness while testifying unless ma- 21. (while witness is testifying) § (5) 
jority of committee disapproves) 24. § (1) 
§ (2) 28. § (4) 


X. Proposal by Henry H. Glassie and Thomas M. Cooley 
1. (Statement must be filed within 6. (In addition, any person may 
ten daysof testimony if public, or have a transcript of a public 
within ten days after release of hearing at cost) § III (B) and (D) 
the testimony if taken in execu- 7. § VI(A) 
tive session) § IV (D) 12. (public, unless majority of quo- 
. (Counsel may advise client, chal- rum orders executive session) 
lenge questions and question in- § II (B) 
terest of any member) §V (A) 13. (Must have quorum of the com- 
and (B) mittee and the committee coun- 
. (Majority vote of quorum present sel—or staff member designated 
determines relevancy) § IX by the counsel—present) §IIT (A) 
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28. 


. § 11 (B) 

. (“Nothing in these rules shall im- 
pair the right of a witness to re- 
fuse to answer on the ground of 
self-incrimination”) § IV(E) 

. (“Theinterrogatoriesshallbeused 
or not in accordance with the dis- 
cretion of the majority of a quo- 
rum present” ;ifnot used theymay 
be appended to the transcript if 
the person submitting them so de- 
sires) § IV(B) 

. § VIII 

. (“The transcript of any execu- 
tive session may, under condi- 
tions prescribed by a majority 
of the committee, be made avail- 
able to any interested person 
upon a confidential basis without 
being made public”) § III (E) 
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(Statement must be given to 
counsel for the committee four 
days before the hearing or two 
days after the witness is notified, 
whichever is later) § IV (A) 


. (“All subpoenas shall designate 


the matter of inquiry with reason- 
able particularity as well as the 
specific documents or other evi- 
dence required to be produced’’) 
§VII (B) 


. (no such member may take any 


39- 
40. 
41. 


part. If a member is challenged by 
any witness or member the major- 
ity voteof a quorum of theremain- 
ing members shall determine) 
§I(D) 

§ III(F) 

§ VI(B)(C)(D) 

§ VI(E) 


XI. Proposed by Arnold, Fortas and Porter 


1. Suggestion no. 2 31. Suggestion no. 4 
2. Suggestions nos. 2 and 3 32. Suggestion no. 4 


XII. Proposal by Prof. Stanley Surrey 


. (twenty days instead of thirty. 
Committee shall secure witness- 
es if majority deems it necessary. 
Committee need not act if ma- 
jority finds evidence does not 
reflect adversely. Person shall be 
notified of time and place of meet- 
ing.) 

§5 


. (right of counsel to advise) § 2 


. (at cost of transcript) § 6 


23. 
25. 
26. 


. §10 
. (no person required to appear un- 


less two committeemen are pres- 
ent) 


§ 11 


. (any investigation or study must 


have majority approval of com- 
mittee or subcommittee) § 10 
§9 

$7 

§8 


Proposal by the American Civil Liberties Union 


6. 
7: 
8. 


(at cost of transcript) § 4(e) 
§ 12(a) 
§ 12(b) 
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. $13 

- §4(b) 
- $4(¢) 
. $4) 
. §4(e) 
- §5(a) 


. § 6(a) 
. § 6(b) 
- $7 
. §8 
- §5(b) 


- Proposal by The Washingion Post (a series of twelve editorials en- 


titled “Turning on the Light’) 


1. Suggestion no. 6 


. Suggestion no. 7 

. (at cost of transcript) Suggestion 
no. 7 

- (Questions “within appropriate 
limits”) Suggestion no. 5 

. (require a majority vote of 
Senate or House to punish for 
contempt) Suggestion no. 9 


. Suggestion no. 
. Suggestion no. 


. Suggestion no. 


. Suggestion no. 


. Suggestion no. 


. Suggestion no. 
. Suggestion no. 


6 
I 
2 
3 
4 
9 


10 





Congressional Investigations: 


SIGNIFICANCE FOR THE ADMINIS- 
TRATIVE PROCESS 


Faitz Morste1n Marxt 


LTHOUGH the subject of this paper can hardly be called trivial, it 
A is interesting that no full-scale treatment of it is available. Per- 
haps the reason lies in the fact that the impact of the investiga- 
tive power of Congress on the executive branch tends to get lost in the 
general commotion caused by the separation of powers. When there are 
many devices and opportunities for recording friction and imposing cen- 
sure, no one of them is very likely to stand out by itself. Even though it 
may be no overstatement to say that the congressional power of inquiry 
“has been a fountainhead of dissension between the executive and legisla- 
tive branches,’’? most studies of legislative-executive relations deal with 
the investigative function as one among a considerable number of perti- 
nent factors.? 

A detailed analysis of congressional investigations of administrative 
activities would be a welcome contribution. There is a great shortage of 
accounts of particular phases of the legislative process, bringing together 
in a systematic way the rich but scattered supply of case materials. A 
comprehensive study of the investigative method in its application to the 
executive branch may be expected to cast additional light on the inter- 
meshing of the legislative and the administrative processes; on the degree 
to which this intermeshing is governed in its characteristics by the chang- 
ing circumstances of our national life and by the balance of personalities; 
and on the corresponding changes in the use to which the investigative 
power is put in any given period.* 

t Adjunct professor of political science, American University; editor, Elements of Public 
Administration (1946); author, The President and His Staff Services (1947). 


* These are the words of an able member of the United States Senate. Ives, In Place of 
Congressional “‘Circuses,” N.Y. Times Magazine 20 (Aug. 20, 1950). 

* Consult, e.g., Key, Legislative Control, in Elements of Public Administration 339 
(Morstein Marx ed., 1946). 

3 These conclusions are suggested in an appraisal of the investigative power based largely 
on the evidence of the thirties. McGeary, The Developments of Congressional Investigative 
Power (1940). 
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Needless to say this kind of study would require the space of a mono- 
graph, and possibly of several. Nothing like that could be attempted here. 
Instead it is proposed to present in a rather general way three aspects of 
the topic: (1) the need for facts in governmental action and the role of 
the investigative function in meeting this need; (2) the operation of the 
investigative power in relation to administrative responsibility; and (3) 
the operation of the investigative power in relation to legislative respon- 
sibility. 

Administrative Means of Getting at the Facts 


One of the common features of contemporary government throughout 
the world is the continuing expansion of public functions. To some, this 
tendency bespeaks the inevitable demise of free society. To others, the 
widening scope of governmental responsibility is the only means by which 
free society can be made both reasonably secure and tangibly meaningful 
to the great body of citizens. Whatever the point of view, when govern- 
ment comes to affect individual and group enterprise in so many ways, 
it cannot afford to act blindly. It must inform itself in sufficient detail 
not only of social, economic, scientific and technological developments 
but also of the effects of its own actions upon these developments. Thus, 
by sheer necessity, as governmental responsibilities increase, a broadly 
corresponding growth occurs in what may be called the government’s 
intelligence function*—the organized collection and evaluation of count- 
less facts and figures, including such widely different matters as the rela- 
tionship between taxation and private investment, the weaning habits of 
mothers, the spread of forest pests and the behavior of cirrus clouds. 

Two facts alone would demonstrate the growth of the government’s 
intelligence function during the past half-century. The first is the striking 
increase within the civil service of men and women trained for the pro- 
fessions. The second is the no less noticeable sprouting of staff units, in 
individual agencies as well as on the level of the Chief Executive, which 
are occupied with the sifting and weighing of data for use in policy deci- 
sions. A large part of these data accrue as a by-product of the administra- 
tive process. Another part flows to individual agencies from the public in 
response to official inquiries.’ The large mass of governmental publications 


4I have used this term previously (as have others). Morstein Marx, The Social Function 
of Public Administration, in Elements of Public Administration 98, 114-15 (Morstein Marx 
ed., 1946). 

5In the federal government the Federal Reports Act of 1942, 56 Stat. 1078 (1942), 5 
U.S.C.A. § 130(a) (Supp., 1949), requires the approval of such inquiries by the ere 
the Budget, which acts as the President’s staff agency for matters of general management in 
order to obtain co-ordination and to keep to a minimum the burden on the public. 
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by which needed specialized knowledge is furnished to various parts of 
the public and the advance of government research to a billion-dollar 
enterprise are also indicative of the growth of the government’s intelli- 
gence function. 

In other words, the “service state’*® of today is not only “big govern- 
ment” but also better-informed government. Of course, just as military 
intelligence is capable of fateful blunders, so better-informed government 
does not mean wise government. But there is little doubt that the vol- 
ume of factual information at the command of present-day government 
is vastly larger than it was at the turn of the century. And because much 
of this information accumulates automatically in the work of adminis- 
trative agencies, the executive branch has become a prime source of spe- 
cial knowledge on every subject of interest to government. 


Legislative Means of Getting at the Facts 


In some respects, legislators build up a store of essential information 
in very much the same way as do administrative agencies. Committee 
service, especially when it continues for some time, makes many a mem- 
ber into something of an expert. But lawmakers usually lack effective 
means of organizing for themselves the kind of machinery for reference 
that in administrative agencies is provided by planning units on the one 
hand and by library and record staffs on the other. In addition, there is 
the relentless pressure of time. Administrative officials suffer from it too, 
but they generally know how to make the most of constant briefing by 
subordinates, who are able to summarize the steady flow of departmental 
intelligence. Members of Congress do not have at their disposal a com- 
parable briefing service, and they are often disinclined to become depend- 
ent on such staff assistance as is available to them.’ They absorb much 
of their knowledge by ear. 

_ However, organized staff work on the legislative level has recently 
made great progress, in particular as a consequence of the Legislative Re- 
The trend “toward the service state,” in the words of a recognized authority, became 


conspicuous in the administrative evolution in the United States during the first three dec- 
ades of the present century. White, Trends in Public Administration 341 (1933). 


7In this matter, legislators, quite naturally, reflect their own earlier occupational back- 
grounds. Much of the country’s recruitment for political functions is from among men and 
women who are accustomed to do nearly all of their work by themselves. Hence, members of 
Congress often find it difficult to use a professionally trained staff, quite aside from establish- 


speaking t staff 
Be en ne mel ara 
very exceptional thing. 
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organization Act of 1946.* The Legislative Reference Service in the Li- 
brary of Congress has succeeded in assembling an able body of specialists 
in different fields, whose work has further strengthened the government’s 
intelligence function. Committee staffs and personal staff assistance to in- 
dividual legislators have contributed to placing legislation on a sounder 
basis.’ As a result, Congress is now better equipped than it was before to 
appraise independently the information proffered by interest groups and 
lobbies or presented to it in reports and testimony under auspices of the 
executive branch. 

Staff development in Congress obviously is not intended to duplicate 
staff work done in the administrative agencies. Rather, congressional 
staffs are to enable legislators to test and use for their own purposes the 
information that is at their beck and call in the executive branch. The 
role of the presidency as a source of proposed programs of government 
action, submitted for consideration by Congress, is not being minimized. 
This role, alluded to in the Constitution, was first defined in specific 
terms by the Budget and Accounting Act of 1921," which charged the 
President with the preparation for use by Congress of the budget—an an- 
nual comprehensive work plan for the federal government as a whole. At 
the same time that the Legislative Reorganization Act gave added im- 
petus to congressional staffing, the Employment Act of 1946 broadened 
the President’s function of program recommendation by making it his 
duty to lay before Congress an annual economic report." 

One incidental but important benefit of better congressional staffing is 
the marked increase in informal contacts between the legislative and the 
executive branches. A member of Congress, especially if he does not be- 
long to the party of the President, may often find it inopportune to pre- 
vail upon an administrative agency for information he needs. A staff spe- 
cialist in his office, talking to a professional colleague in the agency, is less 
inconvenienced by political distance. He may see his counterpart on the 

8 60 Stat. 812, 834 (1946), 2 U.S.C.A. § 72a (Supp., 1950). 

* It should not be assumed that the relationships between old-line committee clerks and 
the members of the legislator’s intimate entourage on the one hand and the professionally 
trained newcomers on the other are always close or cordial. Nor should it be assumed that 


problems in this area are unknown in the administrative agencies. The increased supply of 
professional staff assistance in government has not generally been accompanied by correspond- 
ing experience in the best use of available staff resources. 

*© 42 Stat. 20 (1921), 31 U.S.C.A. § 1 (1927). 


* 60 Stat. 24 (1946), 15 U.S.C.A. § 1022 (1948). All three of the principal annual messages 
of the President follow each other closely at the opening of the regular session of Congress: 
ee ee ee 
by the budget document. 
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administrative side in the activities of professional associations to which 
both are likely to belong. Free exchange on the staff level yields mutual 
returns in useful knowledge. Moreover, the professional bond in many in- 
stances may prove stronger than the pull of institutional location. On ei- 
ther side of the constitutional fence, professional staff members will appre- 
ciate the delicacies of informal exchange of information, but in a large 
number of cases no such delicacies are involved. It is then simply a matter 
of being helpful in sharing data that happen to be available at one or an- 
other place. Nor is there any collusion about this process, because it could 
not go on without a measure of encouragement a step above.” 

As contemporary government is better-informed government, so Con- 
gress today has substantially more information at its service than it had a 
few decades ago. A special pleader intent upon misleading a legislative 
committee in matters of fact would be on a difficult and risky errand. An 
administrative official embarking upon such a venture would know that 
few in his own agency could be trusted to grant him extenuating circum- 
stances. There is so much competition for the ear of Congress and so much 
enlargement of its auditory mechanism that nobody can hope to turn the 
legislative mind this way or that way simply by some adroit mauling of 
facts. Congress has greatly reinforced itself against falling prey to misin- 
formation. 


Agencies as Targets 


Administrative agencies, in particular, know that even an occasional 
fib may carry with it drastic penalty. Appropriations committees make 
short work of an agency they find unworthy of their confidence. Legisla- 
tive proposals in which the agency is vitally interested may not get any- 
where if the committee dealing with the subject thinks little of the agen- 
cy’s veracity." The weight of emphasis in the conduct of all administra- 
tive business is definitely on the side of being on the best of terms with 
Congress, especially the committees closest to the agency’s concerns, in- 
cluding particular members of great influence and even committee clerks. 
Hence when the President, looking at the affairs of the nation in the large, 
feels it necessary or desirable to fling a challenge at the legislative body, 
administrative agencies, preoccupied with their long-range programs, are 

"8 Staff collaboration between the legislative and the executive branches may also be on a 


more formal basis, especially at the instance of a congressional committee working on im- 
portant legislative proposals, including those not expressly sponsored by the executive branch. 


12 Legislative measures originating within the executive branch as well as all proposed 
executive orders must be cleared for the President by the Bureau of the Budget. 
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more likely than not to cringe at the thought of battle. Getting along with 
Congress is a motto so plainly inscribed above administrative portals 
that being “good” in the eyes of the most immediately influential law- 
makers becomes almost second nature. It is not being argued here that 
being ‘‘good”’ in this sense coincides always with the pursuit of the public 
interest. 

Formal investigative action by Congress, in short, is but one arrow in 
the well-stocked quiver of legislative surveillance over administrative con- 
duct. The curious, no doubt, might like to know just what prompts the 
archer to pick one arrow in preference to others. Of course, there is no sin- 
gle answer. But one thing can be said generally. Formal investigative ac- 
tion, in the nature of the process, always buys a larger public audience 
than even the most merciless grilling and spanking of administrative offi- 
cials before a subcommittee of the House or Senate Appropriations Com- 
mittee."* A larger public audience may be deemed beneficial when it is 
hoped to mobilize public opinion for administrative reforms. But news- 
paper headlines are also bread and butter for members of Congress eager 
to advance their personal standing. Although depending ultimately on the 
state of public thinking if not on his own sense of responsibility, it may be 
very profitable for a legislator, in a time of deeply felt international ten- 
sion, to call for an investigation of treasonable influences in as many 
agencies as he might find listed in the Umited States Government Manual. 
Perhaps more properly, in a time of national emergency, lawmakers will 
see reasons for investigating such aspects of the governmental defense 
effort as may seem to be in need of scrutiny before the grandstand of the 
nation.* 

Not surprisingly, the arrow of investigation may be placed into the 
bow or pushed back into the quiver by hands other than those of the 
archer. When there is a high degree of accord between Congress and the 
President, he or some of the departments will not encounter insurmount- 
able obstacles in co-ordinating the investigative power with the goals of 
the political program.* The findings of a legislative inquiry can help to 

* Consult Cook, Senate Preparedness Subcommittee, page 634 infra. 


™4 The publicity aspect of congressional investigations and the undesirable consequences 
inseparable from it are stressed in Glassie and Cooley, Congressional Investigations—Salva- 
tion in Self Regulation, 38 Geo. L.J. 343 (1950). 


*§ For some comment on this point and the evidence of the thirties, consult McGeary 
op. cit. supra note 3, at 34 et seq. The general condition referred to in the text is far from 
common. On the other hand, obviously no department is coldly neutral when a congres- 
sional investigation either sits on its neck or conversely appears to bolster the department’s 
position by sympathetic moves. In the first case the department will try to corral its friends 
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build up public sentiment for governmental action favored by the Presi- 
dent. Or, when there is a high degree of accord between a congressional 
committee on the one side and a particular agency or an intransigent fac- 
tion within an agency on the other, it is within the realm of possibility 
that the investigative power comes to the fore as the protector of friends 
and the scourge of foes. Of course, it is an old story that regulation and 
promotion live close together. Agencies adept at being “good” may earn 
more than ordinary rewards from the controlling committee by their skill 
and devotion. 

The Theory of Administrative Responsibility 

In a democratic society, it is a matter of principle that administrative 
agencies must answer for their plans and actions. Accountability keeps the 
public services from turning into a self-willed bureaucracy. The prime 
means of achieving accountability is a unified executive branch whose 
head comes into office by the electorate’s decision. As Chief Executive, he 
secures administrative accountability through his power of direction, thus 
assuming responsibility before the legislative body as well as the voters. 

That, in a nutshell, is the constitutional theory of public administra- 
tion. The practice looks different in many ways. The legislative body too 
often seems to vanish behind the actions of its committees. The Chief Ex- 
ecutive too often seems to lack effective discipline over his subordinates. 
Time and again the legislative and the executive branches seem to give 
way to power combinations formed by particular interest groups with an 
individual committee on the one side and its departmental counterpart 
on the other. Thus it becomes practically impossible for the Chief Execu- 
tive to carry out his responsibility to the legislature and the electorate.” 

The result is not an inevitable consequence of the separation of powers. 
Even though the legislative and the executive powers are divided, respon- 
sible government requires a considerable degree of co-operation between 
them. The necessary link can only be provided by a properly organized 
party system, We do not possess such a party system now. 

Short of such a party system, legislative-executive relations tear apart 
into a thousand separate cross-connections. The department head may 
spend more time keeping his congressional fences in good repair than fol- 
in and out of Congress. In the second case the department will help wherever it can. See also 
McGeary, Historical Development, page 425 supra. 

*© For fuller discussion, consult Price, Democratic Administration, in Elements of Public 


Administration 72, especially at 78 (Morstein Marx ed., 1946); Leiserson, Political Limi- 
tations on Executive Reorganization, 41 Am. Pol. Sci. Rev. 68 (1947). 
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lowing the wishes of the President. The bureau chief, with backing from a 
legislative committee, may let things go with barest allegiance to depart- 
mental policy. Congressional committees, in turn, may go their own ways. 
The relationships between Congress as a whole and the President become 
part of a badly tangled web. 


Difficulty of Internal Control in Congress 


Senator Irving M. Ives of New York has recently called the investiga- 
tive function “one of Congress’ most valuable legislative aids.’’*’ This ap- 
praisal is not likely to arouse dissent, for a legislature without power to 
probe and inquire is like a reed which any breeze can bend. It is an entirely 
different question, however, whether Congress is so constituted as to give 
institutional direction to the exercise of the investigative function. 

Unfortunately, Congress has no reliable machinery for asserting its own 
institutional position in its internal operations. There is no committee on 
the legislative program. The nearest approximation is the Joint Commit- 
tee on the Economic Report, created by the Employment Act of 1946 to 
consider the President’s economic reports and to make recommendations 
on economic policy for the benefit of the working committees in each 
house.* But the relationships between the Joint Committee and other 
committees have continued to be rather tenuous; as things stand, it would 
be a miracle if it were otherwise. Another approximation of a committee 
on the legislative program might perhaps be seen in the appropriations 
committees acting on the government’s annual work plan submitted in the 
form of the President’s budget. But it is precisely as sources of general 
legislative policy that the appropriations committees have made their 
least conspicuous contribution.’”® The reasons, again, are obvious. 

Realists—those who know only yesterday—will probably laugh off the 
very idea of a committee on the legislative program. In the context of cur- 
rent congressional practice the idea seems preposterous indeed. But the 
idea supplies a good vantage point to spot the faulty deployment of legis- 
lative strength. With almost nothing at hand to bring Congress as a whole 
to bear upon its internal operations, the institutional position of the legis- 
lature is manipulated by freely congregating majorities without durable 
bonds, defined working agreements, or a broader purpose. This spectacle 

7 Ives, op. cit. supra note 1. Consult Fulbright, Significance for the Legislative Process 
page 440 supra. 

18 60 Stat. 25 (1946), 15 U.S.C.A. § 1024 (1948). 


+9 For an informative recent case study with respect to the country’s military policies, 
consult Huzar, The Purse and the Sword (1950). 
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one might call the technique of informal or unbound coalition, cutting 
straight through party lines. Such coalitions, mindless of party labels, are 
far too fluid to serve as organizers of Congress, but they are likely to be- 
come possessed with their own sense of political convenience. 

As organizers of Congress the parties fall quite short of satisfactory per- 
formance. Without a democratically developed and hence generally ac- 
cepted party program to govern each party’s plan of operations in the leg- 
islature, party-policy committees face formidable roadblocks in giving 
guidance for concerted action. Caucus decisions become pious pro- 
nouncements when they cannot pretend to be in the nature of tactical 
implementation of common party strategy. Left very much on their own 
resources, members of Congress find it difficult to set general policy against 
the special interests that press upon them through their local constituen- 
cies. The representative’s vaunted independence of conscience, so greatly 
fostered by looseness of congressional party organization, thus constantly 
invites dependence on organized external forces which seek to lead him 
by the hand. These forces, by and large, view all general policy with mis- 
givings, for the simple reason that special objectives have freer play when 
the restraining influence of general ends is not felt. 


The Utility of Investigation of Administrative Behavior 


Under these circumstances it would be a sad thing if the investigative 
power of Congress were actually “‘the strongest weapon against corrup- 
tion in executive departments.’”*”® But perhaps the phrase is ambiguous. 
Certainly when administrators are able to slam the door in the face of a 
legislature anxious to inspect the dirty linen hidden somewhere, bureau- 
cratic self-sufficiency and even fiscal laxity will have a favorable climate. 
The right of Congress to inform itself about administrative conduct is an 
important right. One may grant readily that awareness by administrative 
agencies of the very presence of this right will have a wholesome effect, 
even though it is not easy to measure the effect in concrete terms. 

On the other hand, suspicion of corruption in the usual sense of the word 
is today a very small worry in the attitude of Congress toward the execu- 
tive branch, if one may judge by the contents of the Congressional Rec- 
ord.* Administrative ethics have their roots far less in fear of disclosure 

* Glassie and Cooley, op. © oan 14, at 345. The authors suggest that executive 
departments are “notoriously lax in policing themselves.” Ibid. Perhaps they detract from 


ts contention unintentionally by iting as supporting evidence one relrece tothe dal 
output of a Washington columnist (Drew Pearson). 


” That there is increasingly less ground for such worry is also indicated in the annual re- 
ports of the Comptroller General. 
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and punishment than in professional outlook and a philosophy of service.” 
In a career establishment, those who seek personal enrichment by reaching 
around legal prohibitions know that they must reckon with the hostility 
of all of their professional associates. This is much more discouraging to 
peculation than the possibility of detection by congressional investigation. 

When the decision to shoot the arrow of investigation is seldom the out- 
come of an institutional position taken by Congress as a whole in further- 
ance of its legislative goals; when the relationship of this decision to the 
legislative program often finds little attention on the floor; when the deci- 
sion, for all practical purposes, may be that of only a few members who are 
neither the best spokesmen for their respective parties nor the voice of Con- 
gress at large—then it is very hard to correlate the aims of the investiga- 
tion with administrative responsibility. Executive officials, far from feel- 
ing properly chastised, either are aroused to moral fervor or fatalistically 
bemoan the evil gale as something beyond point and purpose. In these re- 
sponses they may in fact get not a little support from good friends in Con- 
gress, who sometimes do not mind holding hands with the administrative 
underdog in public while the rumpus goes on. Conversely, the prime mov- 
ers of the congressional investigation may get many a cue by courtesy of 
political friends within the administrative agency that is being investi- 
gated. With so much perfection in government statistics, it is too bad 
that statistical data on these matters are lacking. 

At least one legal problem arising in this area is aggravated by weak in- 
stitutional control over congressional investigators: the privilege occasion- 
ally claimed by the executive branch in refusing to submit documents and 
other papers to a congressional committee.* The state of law is perhaps 
adequately described by saying that the controversies over this privilege 
are “unresolved.’’* And well might they so remain. For it is rather ob- 
vious that nobody likes to put his head into the mouth of a highly tem- 
peramental lion. But it would be wrong to assume that the claim of privi- 
lege with regard to administrative records stems only from the natural 
urge of self-protection. There is also fear on the part of officials with a 
strong sense of responsibility that surrender of certain kinds of docu- 

* Consult McGeary, Historical Development, page 425 supra. 

* For further discussion, consult Morstein Marx, Administrative Ethics and the Rule of 
Law, 43 Am. Pol. Sci. Rev. 1119 (1949). 

*3 Glassie and Cooley, op. cit. supra note 14, at 353 n. 41. A defense of the privilege to 
withhold documents is offered in Wolkinson, Demands of Congressional Committees for 
Executive Papers, 10 Fed. Bar J. 103 (1949). See also Government Privilege against Disclosure 
of Official Documents, 58 Yale L.J. 993 (1949); Discovery of Government Documents under 
the Federal Rules, 18 Univ. Chi. L. Rev. 122 (1950). 
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ments to congressional probers may be equal to public disclosure. Here, 
once more, the weakness of control in Congress is a potent consideration. 


Variety of Motives for Investigations 

If it did not play havoc with language, one might divide the motives 
for congressional investigations of administrative conduct into those which 
are objective and those which are subjective. The objective ones would 
relate to general public ends—to stop mismanagement; to overcome lag- 
gard attention to important programs; to show up conditions in adminis- 
tration that might need organizational or procedural reform; to cause an 
agency to do the right thing, as the sponsors of the investigation conceive 
it; to expose weak departmental leadership; to look into matters of fiscal 
propriety ; or simply to cut down some people who seem to be getting too 
big for their breeches. 

The subjective motives run on a different scale; they relate to special 
personal ends. For instance, a lawmaker may be eager for a chance of get- 
ting even with an administrator he happens to detest. Or an investigation 
may soften up an agency that has refused to play ball with a particular 
interest with which the legislator sees very much eye to eye. Or, for simi- 
lar reasons, he may hope to knock some teeth out of the law which the 
agency is enforcing. Then too, re-election may be around the corner, and 
he may feel that his estate in Congress needs a boost. As one student of the 
subject observes, “perhaps no swifter escalator to national prominence” 
exists “than the direction of an important inquiry.”"* 

The motives here called objective and subjective keep close company 
with one another. The objective ones provide a protective shield for the 
subjective ones. The individual legislator, indeed, may not be able fully 
to account for the diversity of motives. He shares this difficulty with other 
mortals, and his difficulty is made greater by the fact of his elevation on the 
political stage.*s It is natural for him to be concerned with ail of the effects 
of the particular investigation, including those affecting his own political 
fortunes in a personal way. When membership in a legislative body isa highly 
individualized business, it is not astonishing that personal considerations 
gain an emphasis which is out of proportion to public ends. It is easy to 
pass disdainful moral judgment, but it is much harder to put such judg- 
ment on a secure institutional foundation. The only hope for a practical 

4 McGeary, op. cit. supra note 3, at rr9. Consult Voorhis, Inner Workings, page 455 supra. 

* The range of pertinent factors is explored with great skill in Lasswell, Psychopathology 


and Politics (1930). Subsequent amplification by others has not carried the matter much be- 
yond this study. 
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check on excessive concern with persona! interest lies in reinforcement of 
institutional arrangements designed to increase the weight of public pur- 
poses. 


Lack of Commonly Accepted Institutional Objectives 


It has been suggested earlier that because of the present condition of 
the party system there is a marked deficiency of internal congressional 
authority. This deficiency, as might be expected, hampers the legislative 
body in committing itself to the pursuit of commonly accepted institu- 
tional objectives. Administrators who set out to live by the word of Con- 
gress are bound to discover to their dismay that the word of Congress is in 
fact many words, with little synchronization of voices. As a result, when 
administrative officials do right by some voices they are likely to do quite 
wrong by others.” 

What happens when legislative concern with administrative perform- 
ance lacks general orientation? One answer was given recently by a 
thoughtful member of Congress, who brought himself to the reluctant con- 
clusion that “‘since World War II Congressional probes have slipped to a 
new all-time low in public disfavor.’’*’ Perhaps this suggestion is unduly 
influenced by fresh instances painfully remembered. At least it appears 
quite possible that careful historical analysis might reassure us on an 
equally uncomfortable past. Be that as it may, there is undoubtedly 
room for the question of the origin of an unsatisfactory state. On this 
point, our legislative authority says, ‘“[T]he chief cause of the general dis- 
repute into which Congressional inquiries have fallen . . . is the fact that 
the Congress itself has allowed serious abuses to permeate the entire in- 
vestigative process.’’** 

Not a few other astute observers in and out of Congress have fixed the 
blame in the same manner. But such an allocation of responsibility has a 
somewhat artificial touch. For what is Congress when spoken of as an 
agency that allows or disallows? Congress appears here as the equivalent 
of the man who wasn’t there. The abuses it is charged with allowing are 
abuses that flourish because of congressional incapacity for policing itself. 
In the light of the preceding discussion, that incapacity cannot be under- 
stood as the kind of sloppy disregard of consequences which to moralists 
is the mark of weak character. Incapacity for self-policing is but one mani- 

** For a retracing of these difficulties in a critical area of public policy, consult Dahl, Con- 


gress and Foreign Policy (1950); McCamy, The Administration of American Foreign Affairs 
(1950). 


*7 Ives, op. cit. supra note 1. 8 Ibid 
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festation of the difficulty which confronts Congress in attaining the neces- 
sary degree of institutional identity, of being Congress rather than so 
many senators and so many representatives. 

The matter would not be worth mention if the difference in congres- 
sional anticipation were only a necessary part of that honorable theorem 
which places responsibility for government on the one side and responsi- 
bility for opposition on the other. In a diversified society, the necessary 
degree of consent in support of public policy must be hammered out in 
free competition of interests and ideas. No course of policy is ever sancti- 
fied as the only one. Disagreements yield to make room for consent, but 
they do not disappear. Like watchful dogs, they stay around the yard. 
The organized expression of such disagreements is the essential job of the 
political opposition. The opposition is not there just to bark; it is there to 
bite, too. In bark and bite the opposition is vital to resourceful and respon- 
sible government. Administrators who know their place in the political 
system never have reason to complain about the bark and bite of a re- 
sponsible opposition. 

But a responsible opposition is one of party unified by program. The 
effects of opposition on administrative conduct are vastly different when 
the negative is carried by a loose conglomeration of lawmakers whose 
agreements do not far exceed those one might discover among the cus- 
tomers of a chain store. Moreover, when this is the state of opposition, the 
legislative majority is also apt to be quite heterogeneous. Administrators 
who like to look upon Congress as a board of directors are then driven to 
the awkward conclusion that the board of directors has been replaced by 
a stockholders’ meeting. 

Add now another problem—the gulf a legislator has to ferry across in 
seeking to understand the technical intricacies of the administrative proc- 
ess. Individual members of Congress, it is true, may gain much informa- 
tion about it, if their interests so prompt them. But the down-to-earth 
skepticism toward all experts which flowers in Congress is not sympa- 
thetic even to the deliberate use of congressional expertise. In organizing 
an investigation of administrative activities, little importance is usually 
attached to the question of the individual member’s special knowledge of 
administrative organization and procedure. Perhaps a case can be made 
for intentional choice of members who will show keener curiosity and sharp- 
er grasp just because their minds are not dulled by familiarity with the 
methods of conducting administrative business. 

In any event, both in point of view and in yardstick of measurement 
legislators and administrators tend to stand apart when they try to come to 
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judgments in detail about what an agency ought to do and what not, and 
how it ought to do it and how not. To some extent, these differences are 
the contrasts one might expect to find between the accused and the ac- 
cuser. But that is considerably less than the whole story. There is also the 
great difference between the occupational worlds of legislators and ad- 
ministrators,” besides the obvious difference between the backseat driver 
and the one who faces the traffic behind the steering wheel. 

The influence of these differences upon congressional investigations of 
administrative conduct can be reduced in great measure when the legis- 
lative body reflects a reasonably well consolidated point of view toward the 
administrative function. Then the exercise of the investigative power can 
be held more closely to commonly accepted institutional objectives of the 
legislative branch. Then congressional surveillance over the executive 
branch is kept more easily on the track of constructive effort. Then the 
results may be expected to redound more often to the good of administra- 
tion. 

There has never been a dearth of helpful proposals to press the exercise 
of the investigative power into a procedural mold.?* Nobody would want 
to minimize the unquestionable value of orderly procedure in the handling 
of public business. Nobody would seriously doubt the need for procedural 
safeguards in the investigative process not only of crucial individual rights 
but also of effective fact-finding in general. But when everything is said 
and done, one is still left face-to-face with the condition of internal organi- 
zation in the legislative body, which, it is being submitted here, is equal 
to the condition of congressional party organization. Justice, lawyers tell 
us, is the product of. both judicial procedure and judicial temperament. 
Similarly, what we need in congressional investigations is both respectable 
processes and an attitude that places general public ends above special 
personal ends. This kind of focus does not emerge unless the parties suc- 
ceed in bringing forth programs that gain recognition among the con- 
gressional party membership as common plans for the attainment of gen- 
eral public ends. 


Decreasing Importance of Investigating Administrative Conduct 


Short of a reformation of the party system, which cannot be said to be 
in immediate prospect, congressional inquiries into the business of the 
*9 Leiserson’s observations on the differences between Congress and the executive branch 


with respect to administrative reorganization are very much to the point in connection with 
the problem here referred to. Leiserson, op. cit. supra note 16. 


3° Some of these proposals of more recent vintage may be found in Glassie and Cooley, 
op. cit. supra note 14. Consult Galloway, Proposed Reforms, page 478 supra. 
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executive branch appear likely to become less important as means of 
achieving accountability or of raising the standards of administration. 
This does not mean that investigations will be less frequent. Nor does it 
mean that the investigative function will lose importance as a source of 
harassment to the President as well as administrative officials or as a de- 
vice to be manipulated for various ends in the great game of politics. 

By and large, when administrative systems mature they likewise tend 
to acquire greater transparency, making it easier for outsiders to pene- 
trate a defensive curtain of artificial fog.** Another factor, as was indi- 
cated earlier, is the freer flow of information from administrative agencies 
to congressional committees as a result of legislative staffing. If there is 
something to be explained on higher authority, a telephone call from the 
chairman of any of the standing committees of Congress will cause the 
head of even the busiest department to scurry to “the Hill.” What is 
more significant still, in most instances the needed explanation can be 
produced on such short notice, and the department head is free to scamper 
back to his desk after a few hours of interrogation, feeling a great deal 
better than when the summons came. 

In addition, it is very probable that members of Congress will continue 
to feel less than confident in trying to tell administrators how to solve 
administrative problems. One recent illustration was the establishment 
by legislation of the Commission on Organization of the Executive Branch 
of the Government, popularly known as the Hoover Commission. This 
large-scale inquiry, under joint congressional-executive-public auspices 
but very much headed by a knowledgeable former President, kept itself 
at quite a distance from the political bargain counter and rather close to 
the facts. Thus the Commission managed to complete its assignment with- 
out giving anybody a chance to make personal capital of its findings and 
recommendations. 

The contribution made by the Hoover Commission is significant for our 
subject from yet another angle. With administrative accountability regu- 
larly achieved by a variety of internal and external controls, there is cor- 
respondingly greater need for forward-looking inquiries than for back- 
ward-looking ones. As has been pointed out by students of the power of 
inquiry, investigations “have the same shortcomings as annual reports 
# As one aspect of the matter, it might be well to mention the progress made during the 


past decade in the methods of record management, which has drawn needed attention to 
the role documentation should play in the administrative process. A 


recent legislative ap- 
proach to the subject is the Federal Records Act of 1950, 64 Stat. 583 (1950), 41 USCA. 
§ 281 (Supp., 1951). 
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and appropriation hearings—they come too late.” At least they come 
after the event. The reference sometimes made in this context to British 
royal commissions** suggests the advantages to be expected from pointing 
the investigative function as often into the future as into the past. For 
such purposes the precedent of the Hoover Commission may invite or- 
ganizational arrangements quite different from the usual investigating 
committee of Congress. 

Investigations during the Emergency Period 

The point was made earlier that there is a special place for the investi- 
gative function in periods when the government is called upon to enlarge 
its traditional structure with great rapidity and when government orders 
for all kinds of products pour all over the economy. In the current emer- 
gency, again, this kind of continuous congressional vigilance, so well 
remembered from the work of the Truman Committee in World War II, 
may come to assume new importance.* Such investigative effort, how- 
ever, requires for its greatest effectiveness both considerable restraint on 
the side of publicity and self-glorification and much interplay with the 
agencies of the executive branch. 

It has already been suggested that congressional investigations of ad- 
ministrative conduct on the familiar model might not become less fre- 
quent. As a matter of fact, when the nation is faced with adversity, legis- 
lative tempers flare on small provocation. This is merely the other side 
of the coin of political individualism in the congressional arena. There is 
no reason to expect a lack of investigative sideshows, all things remaining 
equal. But, temporarily at least, some factors will conceivably exert a 
dampening influence. 

One of these, and perhaps the most important, is the informal embargo 
on excessive partisanship imposed by the stern demands of national 
crisis. When it comes to saving our skins we are all walking exhibits of 
bipartisanship. If past experience can be trusted to furnish guidance, 
even the executive branch is likely to turn bipartisan in many a corner. 
The presence of an emergency is likely to result in at least partial cessation 
of interparty hostilities. To the extent the investigative power is used as a 
weapon in this conflict, its use will diminish accordingly.** 

* Consult Cook, Senate Preparedness Subcommittee, page 634 infra. 

»# Dimock and Dimock, American Government in Action 392 (1946). For a preceding 
special study, which has retained its place in the literature, consult Dimock, Congressional 
Investigating Committees (1929). 

#8 Dimock and Dimock, American Government in Action 392 (1946). 

+4 But it is not a peculiarly American phenomenon, of course. Interparty truces or all- 


inclusive coalitions in times of dire emergency are common experiences even in countries 
with a multiparty tradition. 
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Another very tangible possibility is an investigative monopoly success- 
fully claimed by a single committee to exercise oversight with respect to all 
emergency activities. A committee of this kind, to repeat, tends to acquire 
characteristics of its own, setting it apart from the garden variety of in- 
vestigation. Members of Congress, out of their own personal sense of 
responsibility, find it desirable on the whole to defer to a general com- 
mittee of inquiry if the committee appears to be in competent hands. 

One final factor is the matter of security requirements, real and 
imagined. The inevitable effect of such requirements is the containment 
of information. In this matter, the executive branch has something of an 
upper hand. The operative arm of government is closer to the point of ac- 
tion; it can therefore speak with an air of authority on what security 
requirements must be maintained in the interest of effective action. In 
the name of security it may keep even members of Congress at arm’s 
length, feeling righteously that it must. 


Likely Effects of a Stronger Party System 


These speculations about the future are, one would hope, of a short- 
range character. What of the long-range development? After all that has 
been said thus far, the reader will be prepared for the conclusion that tech- 


nical improvements in the organization and procedure of investigative ac- 
tion, though highly desirable, may not accomplish much. They hold little 
promise to change the essence of the thing, which is the state of internal 
congressional structure, or, still more specifically, the state of party man- 
agement in the legislative body. 

The question then is: What can be done to change the state of party 
management in Congress? This question, in turn, is tied up with the 
larger one of party organization in general. One answer has recently been 
outlined by a group of political scientists, who explored the subject for 
several years.*5 To put it in one paragraph is almost impossible, because 
political scientists seem to be allergic to brief answers. But the matter 
comes down to a set of proposals, for the most part within the range of 
autonomous action by both major parties, to increase their ability to act 
as parties in national terms. Suppose the membership of each party 
formed something like a partnership for accomplishing the commitments 
of the party program; suppose the members, as a rule, felt an obligation 
to the party by which they designate themselves politically; suppose to 
investigate or not to investigate were a matter of party decision—with 

35 Committee on Political Parties of the American Political Science Association, Toward 


a More Responsible Two-Party System (1950). This report is also available as a supplement 
to the September issue, 44 Am. Pol. Sci. Rev. (1950). 
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these conditions present there would be a steady hand to bring the in- 
vestigative power to bear upon administration. Then the congressional 
majority, whether or not of the President’s party, would be able to pro- 
ceed on a line of consistency in relation to the party program. Then the 
majority could convey its position to the executive branch in a clear 
voice. 





Congressional Investigations: 


THE BRITISH SYSTEM: 
Herman Fivert 


I 


T IS NOT AMISS to state the lesson of experience at once. Publicity 

| is the antiseptic of the democratic body politic. It ought to be ad- 

ministered in appropriate doses at the proper time, preventatively 

if possible. But the body will be ravaged and tortured into disgust and 

stupidity, it might even be killed, if vitriol is thrust down the patient’s 
throat, the vitriol of despotic temper and savage persecution. 

The subject being complicated, it is well that some.simplicities be intro- 
duced at the very beginning. Therefore, I state the purpose of this article, 
then follow it by indicating its cardinal lessons, and only thereafter display 
the facts and the philosophy of investigations. 

Since this paper is contained in a symposium on congressional investi- 
gations, its purpose may be made explicit. It is to enable comparison of 
congressional investigations with parliamentary investigations in a sys- 
tem of government that is more than any other comparable in its law and 
mores with that of the United States. 


II 

The term “parliamentary investigations” is used not because it is per- 
fectly coterminous with congressional investigations, but because it is the 
nearest which responds to a comparative treatment. In the British system 
of government parliamentary investigations exist, but they are not iden- 
tical with those in use inside Congress. Outside Parliament (that is, the 
legislative assembly itself) there are investigations which further its legis- 
lative and inquisitorial control over administration—investigations set 
up by the administrative departments or (virtually) the Cabinet that do 
the work intra-congressional committees are supposed to do. 

Hence, for true comparison between the two systems, and to throw a 

¢ Professor of Political Science, University of Chicago; author, Theory and Practice of 
Modern Government (1949), etc., etc. 

* For a treatment of the comparative constitutional law and practice consult Finer, Theory 
and Practice of Modern Government (1949). 
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strong light on each, this article must consider not only all the extra-par- 
liamentary inquiries which assist the legislature in preparing to make law 
and to control executive policy and administrative action, but also opera- 
tions in legislative committees themselves. 

However, the institutions of government do not exhaust the situation. 
The spirit of practice in the use of those institutions is decisive. The truth 
lies in a modification of Sir Henry Maine’s famous dictum: “Liberty is 
secreted in the interstices of procedure.” To this we must add that liberty 
is more genuinely guaranteed by the spirit of decency, fair play, self- 
restraint, and concern for the nature of the rule of law itself than by the 
rigid outlines of procedure. A corruption of spirit corrupts the integrity 
of the noble rule. Circumspice! 

Is it not a truly extraordinary phenomenon that in the United States, 
where Congress is not a sovereign body, but subordinate to a constitution, 
there appear to be less restraints upon the arbitrary behavior of members 
in their treatment of fellow members and rough handling of the civil 
rights of the citizen during investigations, than upon the equivalent action 
and practice of the British House of Commons, which, together with the 
House of Lords, is acknowledged to be the supreme and unchallengeable 
constitutional authority? Though Parliament is sovereign and can legally 
do anything it likes, its practices are kinder, more restrained, and less in- 
vasive of the rights of those who come under its investigative attention. 
The student is forced to pause and reflect upon this remarkable reversal 
of demeanor and status. Self-restraint and reciprocal magnanimity are, 
as it were, the unuttered conventions of the British constitution. 

Many facts and much interstitial philosophy are displayed and analyzed 
in the course of this paper, and since it often happens that the lesson of it 
all may be obscured by the succession of detail, it is just as well that the 
main juridical conclusion should be stated at once. It emanates from, it 
has not been imposed on, the facts. It can be best expressed in a quotation 
from a famous colloquy between James the First, who attempted to con- 
solidate the absolute sovereignty of a monarch over the laws of England, 
and that stout Justice whose dictum so largely nourished the American 
tradition of revolution and independence, Chief Justice Edward Coke, 
defender of the common law against the tyrant whether King or legisla- 
tive assembly. The passage runs as follows, but in place of the King’s 
argument, and the term “Majesty,” one might substitute “congressman,” 
to taste its contemporary flavor. 

And the Archbishop said that this was clear in divinity, that such authority belongs 
to the king by the word of God in the Scripture. To which it was answered by me, in the 
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presence and with the clear consent of all the judges of England and barons of the ex- 
chequer, that the king in his own person cannot adjudge any case, either criminal . . . 
or betwixt party and party . . .; but according to the law and custom of England. . . . 

[Thhen the king said that he thought the law was founded upon reason, and that he 
and others had reason as well as the judges. To which it was answered by me that true 
it was that God had endowed his majesty with excellent science and great endowments 
of nature; but his majesty was not learned in the laws of his realm oi England, and 
causes which concern the life or inheritance of goods or fortunes of his subjects are 
not to be decided by natural reason, but by the artificial reason and judgment of law— 
which law is an act which requires long study and experience, before that a man can 
attain to the cognizance of it—and that the law was the golden metwand and measure 
to try the causes of the subjects, and which protected his majesty in safety and peace. 
With which the king was greatly offended, and said that then he should be under the 
law—which was treason to affirm, as he said. To whom I said that Bracton saith 
quod rex non debet esse sub homine, sed sub Deo et lege.* 

It is high time to recall that, indeed, the checks and balances of the 
American Constitution were founded on the truth common to all the 
founding fathers, quoted by Madison from Jefferson’s Notes on Virginia: 
“One hundred and seventy-three despots would surely be as oppressive 
as one.’’ 

Itt 

I now turn, more specifically, to parliamentary investigations. My at- 
tention, for obvious reasons, is given almost exclusively to the House of 
Commons. The general arrangement and spirit of law making, the status 
of the House of Commons as the grand inquest of the nation into execu- 
tive policy and administrative action, must be brought into the fore- 
ground. The British Parliament differs from Congress in this one tremen- 
dous practical feature: it is in the full assembly of the House, not in its 
committees, that the center of authority over political principle and action is 
located. The House of Commons does not delegate to its committees the 
power of life and death over laws and the conduct of investigation as the 
House of Representatives and the Senate do. The principle of a bill, its 
main theory, the great lines of its enacting clauses, are decided by open 
debate in the House of Commons itself with the social passions, the party 
emotions, the flow of information and the contending interests, focussed 
in the one body open to the public view. Similarly, with the prosecution 
of investigations of executive action. Law originates in the full House 
of Commons. It is discussed, analyzed, and accepted or rejected in the 
full House of Commons. Its committees have only a subsidiary and ad- 
juvant role over which the House is always master, according not only 

*12 Co. Rep. *63-*64 (K.B., 1655). 

+ The Federalist, No. 45 (Modern Lib. ed., 1937). 
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to the rules of procedure, but to everyday political facts. The continuous 
investigation of administrative action or any social action which is within 
the sphere of political authority is conducted by the House itself, as one 
great open and focussed forum. Outstanding among the several procedures 
by which this function is exercised is the power to ask questions every day 
of ministers and the power to adjourn the House of Commons for a debate 
on a matter of urgent public importance whenever the “mind” of the 
House of Commons feels that this is necessary in the interest of good 
government. This fact, of open and focussed integral responsibilities, 
produces an organic House, in which each member feels his temper 
moderated by the fact that he is a member of an organism.* He does not 
feel, as one sometimes believes a congressman may feel, that he alone, 
apart from Congress, and apart from his political party, must stand up as 
the tribune of the people, unlimited by loyalty to a program, unlimited by 
loyalty to the whole House, its privileges, its dignity, and its sacred obli- 
gations.** Edmund Burke’s classic characterization‘ is significant not only 
because it insists upon the right of a member of Parliament to his judg- 
ment as distinct from the will of his local constituents, but because it also 
implies that the House of Commons is not a fortuitous assemblage of am- 
bassadors, each without responsibility to any but his own constituency, 
who attend a transient meeting and turn their backs on the pattern and 
design of loyalties fashioned there. Here is an organism with a life of its 
own, with a corporate personality, to whose social purpose the various 
members are subordinate. Their party is honorably founded on public 
principle and they will not dishonor it by wolfish antics. Should they try, 
the party, true to its sense of public trust, will punish them by expulsion 
in the last resort, even if it means the party has lost a seat. The parties bow 
to the majesty of the House, the palladium of public obligation in a virile 
and sober democracy. The augustness, the majesty, the aloofness of the 
House of Commons is paralleled by a general sense of public duty which 
subordinates the personal inclinations, the anger and temper of the in- 
dividual members of Parliament and of the ministers, to justice and mercy, 
even as it implements a thorough, incisive, shrewd, and tenacious prose- 
cution of those who have broken the rules and violated the spirit of the 
system. 
* Consult Morstein Marx, Significance for the Administrative Process, page 511 supra. 
** Consult Shils, The Legislator and His Environment, page 572 infra. 


4Speech to the Electors of Bristol (1774), found in American Affairs 68 (Everyman ed., 
1902). j 
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IV 


It is as well at this point to set out those components of the procedure 
of Parliament, and of the executive in its connection with Parliament, 
which must be considered as a whole, in order validly to compare congres- 
sional investigations and British parliamentary investigations. 

Those are: (1) Questions in the House of Commons. (2) Adjournment 
and debate on a matter of urgent public importance. (3) The standing 
committees of the House of Commons for legislative purposes. (4) Select 
committees of the House of Commons. (5) Royal Commissions of Inquiry; 
and various departmental and treasury committees’ which exercise an 

5 There is no particular point in describing the departmental and Treasury committees at 
any length. In truth, they are like Royal Commissions of Inquiry in everything but the 
formalities by which they are appointed. The departmental committees are sometimes inter- 

tal, where two or more departments join to institute an inquiry. If there is any 
difference at all between a Royal Commission and a departmental committee, it is perhaps in 
its scope or trans-departmental nature—for example, a Royal Commission will be entrusted 


with a problem like the fall of the population rate, and the status of the press is an affair that 
transcends all departments and so goes to a Royal Commission. It might be said also that a 


which might as well have been 
handled by the Royal Commission; most notable examples of which are the Committee on 
Ministers Powers Report, Cmd. 4060 (1932), which inquired into the problem of “adminis- 
trative law”; the Committee on Industry and Trade, Cmd, 3282 (1929), which inquired into 
the problem of improving industrial and commercial productivity; and the Committee on 
Finance and Industry, Cmd. 3898 (1931), which inquired into banking, finance and credit 
(gold standard, etc.), and their relation to trade and employment. 

These departmental committees are manned by experts and civic persons and, occasionally, 
by representative spokesmen, or all three. The Treasury committee is nothing but a depart- 
mental committee, usually inter-departmental, instituted by the Chancellor of the Ex- 
chequer. For example, the Committee on Ministers Powers was a Treasury committee, Some 
examples of departmental committee work may be offered in order to indicate the scope of their 
activities, for they render Royal Commissions on these subjects unnecessary. 
1928—Five examples: 

Departmental Committee on Ethy] Petrol 
Committee on Land Settlement in Scotland 
Committee on Legal Aid for the poor 
Committee on Municipal Savings Banks 


Industrial Transference Board 
1932-33—(Nineteen committees) Examples: 
Commission on Bechunaland Protectorate 
Committee on Present Position of Cooperative Societies in relation to Income Tax 


(Footnote 5 continued on p. 526) 
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investigative fact-finding function. (6) Tribunals of Inquiry. The first 
four are intra-parliamentary and conducted by members; five is execu- 
tive, may be engendered by Parliament but is not conducted by members 
(it is extra-parliamentary) ; six is engendered by parliamentary resolution, 
is extra-parliamentary and mainly of a judicial personnel and procedure. 


QUESTIONS IN THE House oF Commons‘ 

All members of the House of Commons have the right to ask questions 
of ministers every day of the week except Friday, that is on four days of 
the week since the House does not sit Saturdays or Sundays, when the 
House is in session, that is, about 150 days in the year. Question-time 
lasts from shortly before 3:00 p.m. each day to about 3:45 p.m. Every 
member has the right to ask as many as three questions for oral answer, 
the purpose of the limitation being to thwart would-be monopolists and 
exhibitionists. He may ask as many questions as he wishes where the 
answer is to be written.’ 


An average of 70 to 100 oral questions are asked every day. As many 
[Footnote 5 continued from p. 525) 
Committee on Evacuation 
Scottish Departmental Committee on Nursing 
Committee on Holidays with Pay 
Palestine Partition Commission 
Commission on Disturbances in Trinidad and Tobago 
fon eg aa Committee on certain questions arising under the Workman’s Compensa- 


igen 

Committee on Post-War Agricultural Education 

Committee on Minimum Rates of Wages and Conditions of Employment in Connection 

with Special Arrangements for Domestic Help 

Committee on Post-War Hospital Problems in Scotland 

Committee on Hydro-Electric Development in Scotland 

Committee on Land Utilization in Scotland 

Midwives Salaries Committee 
1947-48—(Thirteen committees) Examples 

Committee of Inquiry into the Future of the British Film Institute 

Committee on Milk Distribution 

Committee of Inquiry on Evasions of Petrol Rationing Control 

® Consult the comprehensive treatment of this procedure in Report of the Joint Committee 
on the Organization of Congress, Suggestions for the Strengthening of Congress, Statement by 
Herman Finer, at 49 (1946). 

1 A clear twenty-four hour notice must be given to the clerks of the House of oral or written 
questions. Since this means its appearance on the notice paper, questions may be answered 
anywhere from twenty-four to forty-eight hours after they are handed in. The Speaker of the 
House, and, in practice, ministers, may also be approached privately by Private Notice by 
the member. The Private Notice question gives the opportunity of asking urgent and public 
questions, skipping the time limit of notice. They are put at the end of the regular order. It is 
usually employed by a member of H. M. Opposition, and is asked by arrangement with the 
government, which thus signifies its willingness to answer matters of particular urgency 
Expecially influential members of the House who are not members of the Opposition, are 
given the opportunity of raising questions in this way also. / 
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more are given a written answer. The oral questions carry with them the 
right to ask supplementary questions which may, at the discretion of the 
original questioner, or any of his friends acting in arranged or spontaneous 
collusion, press the ministers for answers if the original answer is deemed 
unsatisfactory. This enables the questioner to pierce the guard of the 
minister and make him confess to inefficiencies which otherwise he might 
have kept concealed. 

I insist very emphatically on the tremendous investigative and disci- 
plinary power of these questions, which may concern any matter of public 
importance within the authority of government. Some observers of House 
of Commons procedure urge that many of the questions are trivial, that 
many of them simply reveal information which everybody already knows, 
and that many of them, again, supply rather than elicit information. This 
view is not intelligent. The question period has three characteristics of the 
utmost importance for the investigative function of the House of Com- 
mons. These are its regularity, its continuity, and the open publicity of 
the information which this form of inquisition presupposes. As a result 
ministers suffer from an anticipatory dread of having their administration 
found faulty, their reasoning subjected to open criticism, and finding 
themselves inescapably bound, sooner rather than later, to divulge what 
the House of Commons wishes to know. It must be remembered that any 
answer given by any minister under the British system of the collective 
responsibility of the Cabinet commits every member of the Cabinet; and 
even when it is not given by the Prime Minister or his Deputy Prime Min- 
ister, but by any minister in or outside the Cabinet, the whole Cabinet is 
committed to the policy implied in the answer. There is no refuge after- 
wards in the excuse that the answer was tentative, without solid basis, 
or that it was unintended. 

Two qualities of the effectiveness of question-hour are of the utmost 
importance. They are emphasized here because they are not to be found 
in any of the instruments used by Congress to investigate either the ad- 
ministration or individuals. The first is that the knowledge that questions 
may be asked at any time and that they must be answered within a com- 
paratively short time after they are asked, aborts the accumulation of in- 
efficient or undesirable administration and policy to a point that when 
an investigation ultimately is necessary, it usually savors of the sensa- 
tional and the scandalous. The knowledge that a question can be asked, 
and that the answer is a governmental commitment made amid the atten- 
tion of several hundred members of the House, tends to influence the 
questioner to control the insinuations of malice, bias and temper that 
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might be injected into his question, to insure that the question is justifi- 
able on public grounds and not on the grounds of personal political ambi- 
tion, exhibitionism, fun or sadism. In a responsible atmosphere the pro- 
cedure emphasizes responsibility. The questioner is in question. On the 
other hand, ministers know that though the practice of questions causes 
them considerable trouble and a very great deal of anxiety, their answers, 
if accepted, involve the whole House in the responsibility for the actions 
taken or policy pursued. The responsibility of subsequent action is not 
on the ministers in the absolute sense which it might have been had they 
gone on in their own sweet way without question at all. They now have an 
assurance, and can actually move ahead with their administration and 
their policy more confidently than in a system which separates the legis- 
lature from the executive, and tends to separate the legislature from the 
citizens-at-large in such a way that neither knows the mind and intentions 
of the other. 

As for fact finding, the government cannot take refuge behind the walls 
of a constitution which separates executive from the legislature. The 
legitimate excuse “it is not in the public interest” must satisfy hundreds 
of able members conscious of their right and dignity and who are deter- 
mined to know. No government can in the electoral situation afford to 
court the public suspicion that it has something bad enough to need hid- 
ing. The volume of facts is immense. 

Questions are asked in the full House of Commons, and when the House 
is in fullest attendance. Moreover, the questions which raise the most 
important and crucial political issues are fully reported, not only in the 
great metropolitan newspapers, but also in the newspapers published in 
the provinces.’ The question-hour is, in fact, a town meeting of the 
politically conscious observers of the whole country. 

The force and the sanction behind questions, that which causes the 
process to be a very grave matter and which forces ministers to answer as 
fully and truthfully as the situation requires, is the responsibility of the 
Cabinet to the House of Commons and the responsibility both of the 
House of Commons and the Cabinet to the country. It has been urged by 
some observers of British parliamentary methods that this responsibility 
is more theoretical than real, because a vote of confidence cannot under 
modern conditions overturn a Government since it is founded upon a 
majority of seats in the House of Commons. This observation is true, but 
only formally and superficially so. The House of Commons is every day 


* For the facts concerning nation-wide circulation of metropolitan newspapers, consult 
Report of the Royal Commission on the Press, Cmd. 7700 (1949). 
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the arena of a contest between the Government and its followers and the 
Opposition leaders and their followers, for gaining credit in the country. 
From the long accumulation of credits derived from the blows that are 
struck against each other, on the issues of the highest public policy, may 
emerge a balance cashable at the next general election. The eyes of the 
public are on the House of Commons. The eyes of the men in the House 
of Commons, and this includes the Government, are on the people in the 
country and on the coming election. The constitution is well-nigh pleb- 
iscitary. Therefore, every question and every answer is invested with 
seriousness, with a contingent and stinging seriousness. 

It happens often enough that simple questions turn into ones pene- 
trating deep into the vitals of governmental policy, in keeping with the 
every day subtle and animated and fluent manifestation of politics. Great 
debates and inquiries may be inspired and forced by them. For example, in 
1928 the House of Commons burst into passion over the Savidge case 
which came about because harsh methods had been used by Scotland Yard 
against a clerical worker accused of a morals offence. The result of this was 
in the end the establishment of a Tribunal of Inquiry to which reference 
will be made later,’ and finally a Royal Commission of Inquiry to recom- 
mend changes in police procedure.* A question that began with the allega- 
tion that the government was threatening prosecution of a member to 
prevent disclosure of ineffective provision of anti-aircraft guns, led to in- 
vestigation by a Select Committee on Privileges of the application of the 
Official Secrets Acts to members of Parliament. In the 1930’s a third con- 
cerned riots caused by new Unemployment Compensation Regulations, 
and produced a debate and a very important change in the regulations. 


DEBATE ON MATTERS OF DEFINITE AND URGENT PUBLIC IMPORTANCE 

Questions easily lead to the second form of open parliamentary inves- 
tigation to which I have referred; namely, “the adjournment of the House 
on a matter of definite and urgent public importance,” though the motion 
need not originate in a question. This procedure is based upon Standing 
Order Number 8, which permits debate that very day, if a member of the 
House, supported by forty others, moves the adjournment of the House on 
a matter of definite and urgent public importance, and if the Speaker of 
the House of Commons accepts the motion. 

It will be at once appreciated that this procedure places a very impor- 
tant responsibility upon the Speaker, because the decision whether the 

* Consult page 564 infra. 


% Consult Report of the Royal Commission on Police Powers & Procedure, Cmd. 3297, 
9 Official Docs. Eng. 127 (1928-29). 
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matter is of definite and urgent public importance is his. Personally, it 
may be remarked here at once that the Speakership of the House of Com- 
mons is in draconic contrast to that of Congress. In Congress the Speaker 
is, necessarily, a partisan. In the House of Commons it has been contrived 
by accumulated tradition, and institutions deliberately established, to 
convert the Speaker into an utterly impartial servant of the whole House, 
and, one might say particularly, of the minority; he is the rules of the 
House come to life without interposition of his personal or partisan views. 
Therefore, it is possible to allow that Speaker the power to decide whether 
the regular agenda of the House of Commons shall of a given day be sus- 
pended in order that at 7:00 o’clock that same evening a debate may occur 
on a fresh emergency matter put before the House. I have already men- 
tioned the Savidge case." Other cases illustrate this power of parliamen- 
tary investigation: on May 7, 1946, when Mr. Bevin announced that the 
Government proposed to evacuate Egypt the Speaker accepted Mr. 
Churchill’s motion to adjourn the House. In July 1946, when the British 
government arrested some members of the Jewish Agency, a member 
moved the adjournment of the House and Mr. Speaker accepted the mo- 
tion. On the latter occasion the member who moved the adjournment was 
a member of the majority party in the House of Commons. In February 
1947, during the great fuel crisis, once again a member of the Labor Party 
raised a question on supplies of coal not available for a great motor manu- 
facturing works; a debate on the adjournment occurred on that same day. 
The Government was compelled to prove its case with satisfactory 
evidence. 

Now, it is not intended to make overmuch of this right, because such 
motions are accepted roughly only twice a year. Yet the possibility of in- 
stantaneous arraignment keeps the government alive to opinion in the 
House of Commons and alert in its administration, which means efficient 
and lawful relationships with the millions who are under its democratic 
power. The debate takes place clearly in the public view. This kind of dis- 
cussion in the House of Commons, like questions, also aborts the neces- 
sity of something more pretentious, rigid and formal in its procedure, and 
also more ponderous. If the purpose is to secure the responsibility of the 
executive, it is not always the number of times the instrument is used, 
but the contingency that it may be used that exerts effective control over 
the minds and actions of ministers.” 


* Consult Report of the Tribunal appointed under the Tribunals of ney (Evidence) 
Act, Cmd. 3147 (1928), in regard to the interrogation of Miss Savidge by the police. 

™ Nothing could better sum up the feeling of ministers on this and on the forms of debate 
to be mentioned presently than the opinion of one who has been for nearly thirty years a mem- 
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In other words, we have here in questions and in the right to raise a 
debate on the adjournment, a constant and ceaseless review of the actions 
of the executive. In contrast to this the investigative power of Congress 
is occasional and not continuous. It is cumberous and very slow. When an 
investigation does come, not after a long process of questioning such as 
in the House of Commons, the actual hearings seem to the observer to de- 
velop almost into a prosecuting criminal inquiry, or, as Walter Lippmann 
has said, “into a wild and feverish manhunt in which Congressmen do not 
stop at cannibalism.”** 

A word or two must be said about the debates on motions other than 
Supply“ at this point. Frequently in the evenings when public business is 
ended at 11:00 P.M. a half an hour or so is available for debating the mo- 
tion for that day’s adjournment at 11:30 P.M. This is the opportunity for a 
member to raise some individual grievance,—such as a pension, some post 
office procedure, damage to a view through public works, railway fares, 
British Information Services, housing—but not a matter that requires 
legislation. This then is another opportunity to interrogate the adminis- 
tration and get some sort of answer. Then, further, private members are 
normally allowed to put motions to the House on every Wednesday from 
the beginning of the session until just before Easter. Since all members 


ber of the House of Commons and has held some of the highest ministerial offices. In answer to 
questions in the Third Report from the Select Committee on House of Commons Procedure, 
No. 189-91 (1946), the Rt. Hon. Herbert Morrison said: “It is perfectly proper and indeed to 
Co pale odventnge thet Paounint chered Danone © Sts Save nee, Some eee 
adjournment, even for only half an hour in which the government is thoroughly exposed and 

knocked about, will have a far more rapid, beneficial effect than a number of meetings of a 
select committee, the result of which may be that the department may become demoralized 
waiting for the select committee’s report, and it might, indeed, slow up the procedure of dis- 
posal... . ” Ibid., at 123. “But I do say on the point of exposing a scandal, that a row on the 
floor in my judgment is quicker and the execution by the axe against the minister is sharper 
than in the case of the necessarily more leisurely investigation of a select committee... .” 
Ibid., at 127. “Sometimes party bias—a sharp vigorous attack—is in the public interest, and 
if a Minister is slipping up or something is badly going wrong, the quicker he is knocked about 


blessing, and a great advantage always, and some- 
times a nuisance. But that is what it is for.” Ibid., at 127. 


" Roughly, fifty-nine days out of an average of some 120 days of a session 
are spent on the control of policy—all of which involves putting the government on its mettle 
to justify itself by the production of information about its processes and is 
some 50 per cent of the time of the House. The time includes questions, debates on the ad- 


“ The word “Supply” is used in Britain to connote appropriations. 
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could not possibly find Wednesdays enough, the privilege is allotted by 
ballot. Members form teams for the selection of subjects of debate and 
ballot. The Opposition organizes the subjects most troublesome to the 
Government. 

Motions involving censure of the Government, demanded by the Oppo- 
sition, are accorded when the Government feels that political temperature 
has risen to the degree that requires some purge by debate. 

Now it is possible for the executive of the United States as several cases 
have made clear, to decline discovery of executive material under inter- 
rogation by Congress.** It is possible also for the executive in Britain to 
do this, and on grounds of the public interest or public safety information 
has been refused. But where the executive sits in the assembly and in the 
same seats as the other members, and where it personally emanates from 
election by the people at the same time as the rest of the House, and is 
elected on the same terms as colleagues of the rest of the House, it is far 
more difficult for the executive to resist giving the information the House 
requires than where legislative and executive have separate origin, sepa- 
rate authority, separate responsibilities. Perhaps because there is a sepa- 
ration, the United States Congress is the more jealous, and tends to act 
as though it were bent on inflicting capital punishment whenever it ap- 
pears that the executive is denying to it the information it demands in 
order to carry out its own functions as the legislative body or as the con- 
troller of the nation’s purse.* 


Tue STANDING COMMITTEES OF THE HOUSE OF COMMONS 

The six standing committees are nominated every session by the Com- 
mittee on Selection, itself established sessionally. The latter consists of 
eleven members, who, by practice of the House, are nominated by the 
leaders and the Whips of the political parties in accordance with their nu- 
merical strength from those most experienced and trusted by Parliament. 
In composing the standing committees the Standing Orders of the House 
of Commons direct the Committee of Selection to consider the composi- 
tion of the House, the classes of bills committed to such committees, and 
the qualifications of the members selected. In practice this means that 
the dominating considerations are party strength and loyalty, the geo- 

* Consult Shils, The Legislator and His Environment, page 576 infra. 


*s Consult Discovery of Documents under the Federal Rules, 18 Univ. Chi. L. Rev. 122 
(1950). 


*© Consult especially Wolkinson, Demands of Congressional Committees for Executive 
Papers, 10 Fed. Bar J. 103 (1949). / 
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graphical distribution of membership, and expertness on, and special in- 
terest in, the subject matter of the standing committee’s work.'’ 

The fundamental character of the standing committees is that they are 
strictly subordinate to the power of the House of Commons so far as the 
principles of bills are concerned. They are nothing but a subordinate 
agency of the House of Commons designed to save its time and to help it 
in the noncontroversial, or at least the minimum controversial, aspects of 
a bill. Their chief function is to improve the technical qualities of legisla- 
tion and to enable minor though possibly important concessions to be made 
to the Opposition point of view or to the second thoughts of the Govern- 
ment. In other words, they have little in common with congressional 
committees.* 


Prior to 1934 the Committee on Selection nominated a panel of between 
eight and twelve chairmen of committees. And these appointed the chair- 
man of the standing committees from among their own number. Since 
1934, when chairmen were endowed with the “‘kangaroo”’ power of closure, 
it has been the Speaker of the House who appoints the panel. It is ex- 
tremely interesting and important to notice that the chairmen of commit- 
tees thus chosen are not necessarily chosen from the majority party of the 


House of Commons, but the Speaker and the panel of chairmen have re- 
gard to the length of service in the House of Commons and parliamentary 
standing. It is attempted to secure as chairman a man who, quite apart 
from partisan considerations, will conduct the committee with fairness, 
guide the progress of business, and simulate in his conduct of the commit- 
tee the impartial and serviceable qualities of the Speaker of the House of 
Commons himself. Naturally, the proceedings in committee on each bill 
are in the hands of a minister; and with regard to the composition of the 
committees, the Government is clearly in the majority, with the conse- 
quence that the drive and direction are in its hands. 

Something must be said on the size of committees. It is not necessary 
to go back before the year 1946 excepting by a very allusive reference. 
Today, each committee has appointed to it twenty members of the House 
of Commons as its permanent nucleus, and then up to thirty additional 
auxiliary members who are appointed “because of their qualifications’ to 


* Consult Meader, The Importance of the Fact-Finding Process, page 449 supra. 


*1In the case of the Scottish Standing Committee, all of the members from Scottish con- 
stituencies sit together, with between ten and fifteen other members nominated by the Com- 
mittee of Selection, with an eye to the balance of party strength in the House of Commons. 
When a bill relates to Wales alone all Welsh members are put on the committee to which the 
bill has been referred. 
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assist discussion on the particular bill. In a sense, then, these committees 
are miniature Parliaments for minor legislative operations. 

It was provided in 1907, and in certain amendments to the rules of pro- 
cedure since that time, that all bills, with certain exceptions, which have 
passed their second reading in the House of Commons automatically go 
to the standing committees."* 

The authority of the committees is well described by the rules of the 
House of Commons.’* The rules of the House of Commons do not, of 
course, give an all-round, all-dimensional, political view of the status and 
functions of the committees, but they do set a procedural basis for the 
former. A committee is bound by the decision of the House on second read- 
ing in regard to the principle of a bill and should not, therefore, amend 
the bill in a manner destructive of this principle. The objects of a bill are 
stated in its “long title” which should cover everything contained in the 
bill when introduced; and any amendment which is within the scope of 
the stated objects of the bill is in order. The committees may make amend- 
ments relevant to the subject matter of the bill. This gives them some 
latitude. Where such amendments are outside the objects stated in the 
title the committee extends the title so as to cover them. Amendments 
which are outside the scope as defined by what has already been said can- 


not be entertained and must be ruled out of order, unless a special instruc- 
tion has been given by the House to the committee permitting such 
latitude. 


It will be appreciated that since the careful, systematic, and firm draw- 
ing of the alignment of political parties, it could hardly happen that a 
committee would destroy the work of the House of Commons. On the 
second reading both Government and Opposition concern themselves 
only with the main principles of the bill. There is no place for minute and 
individual amendments to its various clauses. The bill is accepted or re- 
jected as a whole, and since the vast majority of all bills introduced into 


8 The exceptions are: (1) Tax Bills and consolidated fund or appropriation bills, which are 
committed automatically to a committee of the whole House; (2) bills for confirming 
al orders; (3) in the case of any other bill a motion may be made by any member that the bill 
be committed to a committee of the whole House or to a select committee or to a joint com- 
mittee of the House of Commons and the House of Lords. It may be noticed that the phrase 
“any member” includes, of course, any member of the Government, and normally the Govern- 
ment takes the initiative where it thinks the whole House should handle the committee pro- 
ceedings on a bill. In addition to these exceptions, others were established in 1946: (4) any 
bill which it may be necessary to pass with great expedition; (5) one-clause bills not requiring 
detailed examination in committee, and (6) bills of “first class constitutional importance,” 
as of the order of the Statute of Westminster or the reform of the House of Lords. 


*» Consult May, Parliamentary Practice c. XXI (Campibn’s ed., 1946). 
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the House of Commons are introduced by the government,” which, ex 
hypothesi has a majority, the bills are accepted. It remains, then, for the 
committees to confine themselves within the scope of the principle, and 
thus their subordinacy is effected. They have none of the power of life and 
death of a committee of Congress. They have none of the power of life 
and death over the bills as in the parliamentary commissions of continen- 
tal democratic legislatures. They are the instrument and the handmaiden 
of the House of Commons designed to save its time. When it is realized 
that from 1919 to 1939 standing committees sat on an average of ninety- 
five days a sesson, a session itself being something like 120 to 130 days, 
and that in 1945 the Education Bill occupied the whole House of Com- 
mons itself for fourteen days, it will be appreciated what a saving of time 
the committee sitting upstairs is to the House of Commons. 

Let it be borne in mind that there are no standing committees on ap- 
propriations or ways and means: these matters remain in the whole 
House. 

Some other remarks must be made upon the committee proceedings 
especially to make indubitable their unlikeness to the United States con- 
gressional committees. First, there are no hearings in these committees. 
No witnesses appear before the committees. No lobbying groups appear 
before them, at any rate, in informal and open activity. No representa- 
tives of experts or special interests outside the House of Commons give 
testimony in the direct and formal way that is to be observed in the opera- 
tion of committees of Congress. Standing committee proceedings are 
public, as public as the proceedings of the House of Commons itself. But 
once again let it be emphasized there are no hearings in the American 
sense. Therefore, they can hardly be called investigative committees. 
But, if the source of the information they need so that their work may be 
fruitful is examined, one obtains a clearer insight into the nature of these : 
British parliamentary investigations. Naturally, in the course of discussing 
the numerous amendments (they may run into hundreds) to a bill, there 
must be many occasions when information is called for. The minister who 
is in charge of the bill and wants to get it carried through and report it 
back to the House of Commons as soon as possible, must inform to per- 
suade—his parliamentary future depends on his proficiency. The informa- 
tion comes through the minister; and his information is sifted through 
the civil servants who are the experts in the various departments. The 
question then is, from where do these civil servants get their informa- 
tion? Some they have by their own first-hand researches. The rest they 

* Consult Finer, op. cit. supra note 1, at 437. 
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obtain from the various claimant interests in the country, from studies 
made by experts, professorial and otherwise, outside the services of the 
government. They will base themselves upon the findings of Royal Com- 
missions of Inquiry, of Departmental Committees and Treasury Com- 
mittees of Inquiry, upon the various annual and special reports produced 
by the different government departments, upon the reports of their ad- 
visory committees named by public representative bodies.“ Moreover, 
the various political parties themselves have their own research depart- 
ments by which they are enabled to call upon the vast amount of informa- 
tion available to the membership of their parties, individual and group; 
and where it is necessary they make special inquiries throughout the coun- 
try through their party campaign agents and through the various com- 
mittees formed within the party, to bring to bear and focus the information 
on the business of Parliament. 

There is thus plenty of information; but it is information which is al- 
ready available. The committee is not an investigative committee. It is 
a committee that asks questions. It is a committee that sifts information 
proffered to it or exacted by it. But it does not bring before it a crowd of 
witnesses as a congressional committee does when it is preparing a report 
upon a bill that has been committed to it. 

It will be noticed that the size of the standing committees of the House 
of Commons is considerably larger than that of any of the standing com- 
mittees of Congress. This is no accident. I have deliberately avoided in- 
troducing any long historical account of the committees but it may here 
be said that their history goes back almost to the very beginnings of Par- 
liament.” Changes in size have not been spasmodic and irrational. The 
House of Commons felt that it must have sufficiently small committees to 
permit of enough separate committees in simultaneous operation at 
time when big legislative programs were being handled, so that attendance 
did not too heavily burden the time of each individual member. But at 
that same time, and this has been a constant and a very important ele- 


* On the latter, consult Vernon & Mansergh, Advisory Bodies (1940). 


* Consult 2 Redlich, History of Procedure of the House of Commons 203-214 (1908). 
From 1888, because of congestion of business in the House and the obstructionist tactics of 
Irish members, the way to relieve congestion was found in the establishment of two Standing 
Committees. In 1907 the number was increased to four, one of which was to deal with Scottish 
business only, and as we have seen we have now come to six committees. Before 1919 the size 
of committees was between sixty and eighty; in 1919, this was changed to a minimum of fifty 
and a maximum of seventh-five. In 1926 the nucleus number was changed to a minimum of 
thirty and a maximum of fifty, while the optional auxiliary element was increased to between 
ten and thirty-five. ee 
forty. 
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ment in the decision on the size of the committees, it was desired that 
these committees should be representative. If some six hundred members 
of the House of Commons are already a rather minute and simplified mir- 
ror of a vast country with complicated domestic and imperial interests, 
then a committee of fifty or even eighty is so much less representative. 
Now, it is true that the substantial quality of a bill is what commends it 
to the acceptance of the masses and evokes from them loyalty and obedi- 
ence to its clauses; but, in a democratic age, there is one other extremely 
important element in the authority of the law—the reasonableness of the 
procedure by which it is established. Of this procedure, representativeness, 
as establishing the basic justification of law, is a most important ingredi- 
ent, and the House of Commons has attempted to maintain this in the 
size and composition of the standing committees. The committees were 
reduced in size because too large a committee made concentration on the 
subtleties of amendments difficult, and also the larger the number of 
members with an arithmetical interest in participating, the more difficult 
the maintenance of order. 

The committees now meet three days a week for two and one-half 
hours each morning, and, when they are heavily laden, in the afternoons 
as well if the House is not considering important business. Legal drafts- 
men from the Parliamentary Counsel’s Office (an executive officer) are on 
hand watching carefully for the effect of amendments upon the total pur- 
pose of the bill, and advising the Government representatives in what 
form they should accept the amendment, if at all. Not only do the com- 
mittees save the time of the House of Commons, but confined as they are 
practically to noncontroversial issues, the members of the Opposition and 
private members within the ranks of the Government itself, find many 
occasions for the introduction of extremely useful amendments. Some 
even go just beyond the noncontroversial, yet being recognized as in the 
interests of all parties, the bill is so amended. When the committee reports 
back to the House of Commons, the House of Commons deals with the bill 
in what is called the Report Stage of the bill, the stage that precedes the 
Third Reading. The Report Stage debate may traverse the whole bill, 
paying special attention to the amendments of the committee. It is not 
surprising to find that with the increasing authority of committees owing 
to congestion of business in the House of Commons, the House itself tends 
to protract its debates on the Report Stage, so jealous is it as a full assem- 
bly, operating in the open, of anything which is done in committees. The 
House remembers that though publicity is possible in the committees, 
nevertheless the standing committees have less public attention paid to 
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them than the proceedings of the House of Commons itself and verbatim 
transcripts of proceedings are not always printed. From the relative, 
though not sinister, obscurity of the committees, the House of Commons 
wishes once more to drag the bills and throw its own fierce light upon 
them. 

We have seen, then, that the standing committees of the House of Com- 
mons have almost nothing in common with the congressional committees, 
whether for the preparation of the passage of a law or for the investiga- 
tion of executive conduct. This that may look like congressional committee 
investigations is not such, and hence we must go to those devices of the 
British constitution which do supply the services in the British system 
which the American congressional committees supply in theirs. 


SELECT COMMITTEES OF THE HousE OF COMMONS 

The House of Commons is served by another type of committee, 
namely, the select committee. Select committees can be classified gen- 
erally into two classes, though their basic rules are the same: constant 
select committees, and ad hoc select committees. The classification is 
purely my own and for purposes of convenience. The constant committees 
are those like the Select Committee on Privileges, the Committee on Pub- 
lic Accounts, the Select Committee on Estimates, and the Committee on 
Kitchen and Refreshments; they are distinguished from the ad hoc select 
committees by the fact that they are in existence year after year, even 
though their members are appointed sessionally. Their purposes, as can 
be deduced, are permanent purposes of the House. The ad hoc committees 
on the other hand are select committees whose members are chosen ses- 
sionally but where the committee itself is established for a particular 
occasion. Where the House of Commons desires to inform itself more par- 
ticularly on the subject matter of a bill or to investigate some branch of 
administration not covered by the constant committees, and where it 
needs information to make up its mind—distinguishing the situation from 
the handling of a bill before the standing committees—the House of Com- 
mons may establish a select committee. 

I give attention to the committees in this order: the ad hoc committees, 
the Committee on Privileges, and then those concerned with appropria- 
tion and public accounts. 


Ad hoc Select Committees 
It may be said in general that the scope of the select committees is, of 
course, the whole scope of parliamentary interests, and that that scope is 
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equal to that of the congressional committees.** Yet may it at once be 
said that the select committees are no longer the force for investigation 
that they were in the earlier part of the 19th century. This is an important 
fact, because the decline of select committees meant that the Parliament 
and the government have been compelled to find some other means of 
gathering the facts. The decline of the use of select committees left a way 
open for and, indeed, was caused in part by, the more frequent use of the 
Royal Commission of Inquiry and the inquiries conducted by the Depart- 
ments and the Treasury .** The number of ad hoc committees setting out to 
find special information is about four or five a year. Nevertheless, the in- 
strument is available and is in frequent use. 


* A report of the Select Committee on Committee Rules and Printed Papers thus describes 
the scope of the committees a quarter of the way through the 19th century: “The i 


commerce and morals of the country but what will be found treated on: the administration of 
justice, the privileges of Parliament, the national Church, arts and manufacturing, agriculture 
and trade, criminal law, police and education—all have their place; and it may be observed 
that on all subjects relating to arts and commerce, more information will be found in the 
reports than of former periods, arising from the superior intelligence of those who are called 
upon to impart knowledge, the willingness with which it is communicated, and the greater 
accuracy with which the evidence and documents are prepared.” Parliamentary Papers No. 516 
(1825). The scope is valid for today. 


*4 Some figures will give an indication of this decline. The average number of select Com- 
mittees reporting before 1830 was about fifteen. By 1845 the number was thirty and a little 
later it was around forty-five. Yet, in 1913 there were twenty-one committees. In the session 
of 1929-30 the number was fourteen. More recently the numbers are even lower, and if there 
are subtracted from the total number reporting in any one year, those which are the constant 
type as mentioned before, it can be seen that the number of ad hoc committees is much 
smaller. 


+8 Select Committee on Post Office (Sites) Bill (1928). Seven members. Four named by the 
House, three by the Committee of Selection. Allowing petitioners to pray to be heard through 
counsel, agents, or themselves. Witnesses for the Yorkshire Penny Bank, the Principal of the 
Secretary’s office, General Post Office, the General Manager of the Yorkshire Penny Bank, 
~~ amenracin anteicenaalicacataiaaiidi ti aet amine eaiibahndiierys 
1928). 

sents Casmenittnn su Weeaounn -Srimpents and Jeane 9 nate wan (seth, De nese 
tract between the Postmaster General and the Cargo and Passenger Sea Service Company 
for the qunvapenen of units by Gris esssla with the ides. al uviding.mnee adeuuuin aie 
vision due to the retirement of the company already operating. Eien eeaehams ee Wee 
in the chair at a time when the Government was Conservative. Committee predominantly 
Scottish. Persons or bodies desirous of submitting evidence or to appear before the com- 
mittee, invited to send a written summary. Evidence given by Sir Josiah Stamp, probably as 
spokesman for the London Midland and Scottish Railroad. Officials from the Scottish 


ting 
Director of the Coast Lines. Consult Report from the Select Committee on the Western 
Highlands and Islands of Scotland, No. 117 (1928). 
Joint Committee of the House of Lords and House of Commons (1938). Legislation directed 
to the prevalence of fraud and control of growing nuisance of quasi-charitable house-to-house 
cilloctious Siz Lands cad oct caaciahs oll tan Menaedd wumasin Sie @eahaens MaRaNGUS 





540 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Select Committees are most usually limited to a membership of 15.* 
They may be named by the House on the motion of any member; but in- 
variably the motions to establish select committees and the nominations 
are made by the Government. This itself is interesting, because the select 
committees, although an instrument of the House, are nevertheless also 


chair. Witnesses: spokesman for the Association of Municipal Corporations, Town Clerk of 
the City of Manchester, Assistant Secretary to the National Council of Social Service, the 
Secretary of the Manchester and Salford Council of Social Service, Registrar of the Birming- 
ham Citizens Society, the Liverpool Council of Social Service, Secretary, Charity Organiza- 
tion Society, Deputy Commissioner of Police, Honorary Secretary of the British Hospital 
Association, Representative of King Edward’s Hospital Fund, President, Chief Constable 
Association and colleagues, Chief Constable of Warwick, County Clerk of Kent, Representa- 
tives of the County Councils Association. Consult Report by the Joint Committee of the House 
of Lords and of the House of Commons on the Collecting of Charities (Regulation) Bill (H.L.) 
(ELL. 185) (H.C. 168) (1938). 

Select Committee on Official Secrets Acts (1938). To inquire into the substance of the state- 
ment made on 27 June in this House, Mr. Duncan Sandys, member for Norwood; and the 
action of the Minister of Defense and the Attorney General, into the question of the application 
of the Official Secrets Acts to members of this House and the discharge of their parliamentary 
duties. Fourteen members. Very distinguished membership, including several men learned in 
House of Commons procedure, the law, and its traditions. In the Chair, Sir John Gilmour. 
Conservative Government. Witnesses sworn on oath. Witnesses who appeared: Mr. Sandys, 
the Secretary of State for War, various military officers, the Attorney General, the Chief of 
the Imperial General Staff, the Minister for the Coordination of Defense, the Prime Minister. 
Examination quite pressing by the Labor members. Witnesses frank. The Prime Minister, 
Mr. Chamberlain, also pressed and also frank. Consult First Report from the Select Committee 
on the Official Secrets Act, No. 73 (1938). 

Select Committee on Budget Disclosure (1947). To inquire into all the circumstances 
relating to or associated with the disclosure of budget information by the then Chancellor of 
the Exchequer, Wesnesday, November 12. Mr. Lawson in the Chair. At this time the Govern- 
ment was Labor. Witnesses were: the Chancellor, the correspondent of the newspaper which 
first published the rash information, the editor of that same newspaper, and the Secretary of 
the Parliamentary Lobby Journalists. This inquiry elicited much valuable information on re- 
lationship of the press to House of Commons proceedings and the traditions regarding in- 
formation and its disclosure. Consult Report of the Select Committee on Budget Disclosure, 
No. 20 (1947). 

Joint Committee on Food and Drugs Bill (1938). Seven Lords and seven members of the 
House of Commons. This was a Bill based upon the recommendations of a temporary committee 
comprising members of Parliament and representatives of the associations of local authority, 
the consolidation of the law regarding the inspection of foods and drugs with various amend- 
ments to bring the law into accord with modern conditions. The committee report was in 
1937 and numbered Cmd. 5628. Here was a case in which Parliament needed to consider the 
politics of the subject and to be assured by technical and administrative explanations the 
consequence on trade and the consumer of this bill. The witnesses who appeared were officials 
for the Ministry of Health and members of the Office of Parliamentary Counsel, representatives 
of the local government associations, of the National Federacion of Meat Traders Associations. 
They came en bloc and the various clauses were disclosed in their presence and on their being 
questioned from time to time. Other times there were present representatives of the Society 
of Public Analyst, Mersey Docks, the Harbor Board and the Veterinary Medical Association, 
the other local authority associations and railway company associations, the commercial 

[Footnote 25 continued on p. 541) 


** They may go up to twenty-one; one of the constant committees, the Committee on 
actually numbers twenty-eight. j 
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an instrument of the Government, which might itself be the subject of 
investigation. It can hardly be said that a select committee is, as it so 
often is in practice in the United States Congress, an agency of the legis- 
lature to prosecute and combat the executive. 

Should the subject matter of the deliberations of the select committee 
be of a quasi-judicial nature, it is customary to have the Committee of 
Selection undertake the naming of its members. It is not the practice of a 
member of any select committee to take part in any inquiry while the 
affairs of any body in which he may be personally interested are under 
investigation.” 

Select committees have no inherent authority. This is delegated to 
them by the House in what is called an Order of Reference; their investiga- 
tions must fall within a reasonable interpretation of this Order. If a bill 
has been sent by the House of Commons to a select committee, the bill 
itself is the Order of Reference, and the deliberations and amendments 
must fall within its title and scope. The House of Commons can at any 
time intervene and extend, vary, or restrict the Order of Reference. 

As regards rules of procedure, the select committees are replicas of the 
House of Commons, with small and unimportant exceptions. The chair- 
man is appointed by the committee itself unless the House of Commons 


[Footnote 25 continued from p. 540] 
motor users association, the Cold Storage trade, and Officers of the Local Departments 
cerned with the administration of the subject. Consult. Report by the Joint Committes of the 
House of Lords and the House of Commons Appointed To Consider the Food and Drugs Bill 
= (ELL. 98, 117) (ELC. 125) (1938). 
The Doncaster Area Drainage Bill (1933). A joint committee. Five Lords, five commoners. 
Many petitions were presented against the Bill. Chairman, a member of the House of Lords, 
Askwith. Numerous parties represented the various local authorities in the area covered by 
the bill and various officials of the department 
making better provisions for the drainage of the Doncaster drainage 
by the Joint Committee on the Doncaster Area Drainage Bill, No. 61 (1933). 
aa pn yap pn je pie nln Ten members, five from each 
of charge by gas rma 


ts, 
countancy, a gas engineer, speaking from the point of view. of the various local authorities, a 
chartered civil engineer, consultant to gas corporations, advising for the companies, and 
another chartered accountant, speaking for the companies. Consult Report from the Joint 
Committee on Gas Undertakings (Basic Prices), No. 19 (1933). 

*7 Many select committees are actually joint committees of both Houses; since the sub‘sct 
cieadletn atk ecedane dielabaitickoemeoeee ata 
companies, local authorities, are involved, where the government is taking land or sites or 
interfering with well-acquired rights, or, alternatively, technical information is required, or 
again, laws are being consolidated into a code—the evidence of the parties and the experts is 
essential to a just decision on the form of the law. Hence it is clearly a saving for all concerned 
that the committee stage of each House should be fused in a joint arrangement. Then, equal 
ee ee ny eee Ee ee ee 
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otherwise orders, which it rarely does. A small quorum is required rela- 
tive to the size of the committee. Select committees need special leave to 
sit outside the House and to make investigations outside, and according 
to the specific subject matter entrusted to them are from time to time 
given this power. One of the older criticisms against the select committee 
procedure was that they were obliged to sit in the precincts of the House 
of Commons and that this was inimical to their ability to investigate 
social situations where first-hand observations were necessary. Where the 
House of Commons finds it necessary there is now no bar to such sittings 
outside the precincts of the House. Like the standing committees, and 
unlike Royal Commissions and Tribunals of Inquiry, the members of 
select committees are exclusively members of Parliament. 

The witnesses who appear before select committees may be ministers, 
departmental officials or as occasion demands, members of the public. 
Witnesses may appear voluntarily and the committee has the power to call 
for persons, papers and records under sanction of a power to punish for 
contempt. The House of Commons may give the committee the power— 
and it is plenary—to require evidence on oath, and the select committee 
enjoys the power of the House of Commons to compel attendance by the 
sanction of commitment, reprimand, admonition, a fine, or if the House of 
Commons would wish it, the request to the Attorney General to prosecute 
offenders. Witnesses must answer all the questions the committee sees fit 
to put, but a witness may plead with the committee that he not be asked 
a question. Once the committee has decided by a majority that the ques- 
tion shall be asked, the witness is bound to answer under the penalties 
mentioned. A witness cannot excuse himself from answering on the 
grounds that he may thereby subject himself to a civil action or because 
he has taken an oath not to disclose the matter, or because the matter 
was a privileged communication to him. Nor can he refuse on the ground 
that he is advised by counsel that he cannot do so without incurring the 
risk of incriminating himself, or that it would prejudice him as defendant 
in litigation which is pending, excuses which would be sufficient ground 
in a court of law. 

Nor can a witness refuse to produce documents. The parties may ex- 
amine witnesses either by themselves or through their counsel. Members 
of the committee, of course, may and plentifully do participate in the 
examination. The committee has the power of penalization as stated be- 
fore in the cases of refusals to answer, for false evidence, prevarication, 
and for perjury. Perjury is also punishable under the Perjury Act of 1911," 

* 1 & 2 Geo. V, c. 6 (1911). 
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though where evidence is not given upon oath its falsity is punishable 
only as a contempt. As for the power to send for any papers which the 
select committee may require, it is conferred by the House of Commons 
itself, which, at the request of the committee’s chairman, may move an 
address in the House or communicate with the secretary of state to whose 
department the papers relate, who will then lay them before Parliament if 
he thinks proper. Virtually the Cabinet must assent to the transmission 
of such papers. The committee cannot require an officer of a public depart- 
ment to produce any paper which, according to the rules and practice of 
the House of Commons itself, it is not usual for the House to order to be 
laid before it. The evidence of witnesses is taken down in shorthand, and 
becomes available as “published minutes of evidence.” 

The presence of strangers is generally permitted during the examination 
of witnesses, but they may be excluded at any time. When, however, 
committees are deliberating or, as the American phrase has it, are in 
“executive session,” it is the invariable practice to exclude strangers. Any 
member of a select committee has the right to secure the clearance of the 
room if he wishes to take the opinion of the committee upon any matter 
arising in proceedings. When parties whose conduct forms the subject of 
the Order of Reference appear before the committee—people whose rights 
and interests as distinct from that of the general public are directly af- 
fected**—they may be allowed to be heard in person or by counsel. From 
time to time the parties interested may make petitions praying to be 
heard, and an order for such hearing may be granted. The application of 
these general rules is such as to give any party full opportunity of explain- 
ing his rights and interests; they secure the fullness of information to the 
committee, and so exercise the power of investigation that the least 
amount of coercion and damage is done to those, whether public servants 
or private citizens, who must come before it. In accordance with permis- 
sion given by the House of Commons committees may for the purposes of 
the more businesslike handling of their investigation divide themselves 
into subcommittees and apportion the subjects referred to their considera- 
tion. 

The House of Commons, where desirable, confers among others the 
power to employ an officer to visit the scene of the investigated practices, 
to print and circulate questionnaires, to make analyses of patent medi- 
cines, to obtain expert information on the subject matter of telephonic 

* E.g., where their land is wanted by the post office, where they have slandered the House, 
wuaws Shay one chenrend WH Aaneneting 6 SeeeNaR ASTI EE FERNY SN, 
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communications, and to call into consultation representatives of the In- 
dian states and of British India (the latter during the operation of the 
Joint Committee on the Indian Constitutional Reform in 1932, 1933, and 
1934).3° 

Once the examination of witnesses has been concluded, the chairman 
usually prepares and circulates a draft report or resolutions to members 
before the report is considered by the committee in executive session. Any 
member of the committee has the right to submit a draft report for the 
consideration of the committee also, and these may be entered in the 
minutes of the proceedings. If only one draft report is received this is dis- 
cussed paragraph by paragraph. If more than one draft report is received 
then it must be decided which one shall be taken as a basis for the clause- 
by-clause consideration. 

Failing unanimity, the conclusions agreed to by the majority of the 
committee are the conclusions of the whole committee. There is no place 
in the operation of select committees (as there is in Royal Commissions or 
Departmental or Treasury Committees) for a minority report. The only 
way to get a disagreeing opinion published is in the record of disapproval 
of one or more members to various paragraphs in the report or to the en- 
tire report, signalized by the dissenting members voting against those par- 
agraphs to which there is objection. The dissentient may put his observa- 
tions and conclusions in opposition to that of the majority on record by 
proposing an alternative draft report or moving an amendment to the 
question for reading the draft report a second time. Where a committee 
cannot agree on a report, it may state this to the House, submitting the 
minutes of evidence that it has taken; or it may merely report the minutes 
of evidence without any observations or expression of opinion. This latter 
course has been followed by some. Virtually the right of a dissentient 
member to record his observations and conclusions through an alternative 
draft report does indeed establish a split in the committee and a minority 
opinion. But no such report is given the dignity of a minority report. 

The House of Commons may at any time hasten the work of the com- 
mittee by requiring submission of a report by a stated time. When the 
select committee has agreed on a report, the chairman or some other 
member is directed to make the report to the House; and, in the course of 

3° To the Select Committee on National Expenditure during World War II (to be consid- 
ered later) the House of Commons gave the right to address secret memoranda to the Prime 
Minister for the consideration of the War Cabinet where considerations of national security 
precluded the publishing of certain recommendations and of the arguments on which they 


were based. This power was granted with the proviso that whenever it was exercised, the com- 
mittee should report the fact though not the details as soon as possible to the House. 
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time, the House will express its agreement or disagreement with the 
report as a whole or with the omission of certain paragraphs; or it will 
agree to the recommendations therein contained as a whole or with cer- 
tain reservations. 


The Select Committee on Privileges 

The Select Committee on Privileges has been marked out from the ad 
hoc committees because it is a “constant” committee and its work is the 
kind that might very well lend itself to the persecution of those whose 
conduct it takes under inquiry. To this committee are appointed regu- 
larly the most distinguished and responsible parliamentarians, including 
the Prime Minister and Leader of the Opposition. Since the dignity of the 
House is in their guardianship, two cases may be cited to indicate the 
importance of the Committee from the standpoint of this symposium. 

The Select Committee on Privileges in 1947 investigated the complaint 
of a member of the House who had been General Secretary of the Civil 
Service Clerical Association for many years.** He had complained that as 
a paid spokesman in Parliament for this organization he was being pressed 
to speak the views of the latter and not his own independent opinion. The 
inquiry was conducted with the most sober and careful questioning of 
the complainant and of the officers of the organization, Mr. Churchill, a 
member of the Committee, took particular care to see that the Attorney 
General who represented the Government, did not unduly bear down on 
the complainant who had once been a Labor member and had seceded to 
become an Independent. 

The next case involved the disclosure of information by two members 
of the House of Commons to newspapers of proceedings at a Labor Party 
caucus in the House of Commons and also an article by one of these men 
alleging that members of the House gave him “news,” some while they 
were in a semi-drunken state, some for money.* This investigation in- 
volved the questioning of members of the press upon their means of ob- 
taining parliamentary information. 


Select Commitiee on Estimates 

It has already been emphasized that the House of Commons has no 
Appropriations Committee or Ways and Means Committee other than the 
full assembly (the whole) of the House itself. It has nothing like the stand- 
ing committees of Congress or of the legislatures of France, Belgium and 


* Report from the Committee of Privileges, No. 118, Minutes of Evidence (1947). 
* Report from the Committee of Privileges, No. 138 (1947). 
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other democratic countries.** Hence, the raising of taxation and the appro- 
priation of monies, that is to say, both sides of the budget, are debated in 
Committees of the Whole House—of Supply and Ways and Means 
respectively .34 

In the United States, the operation of the Ways and Means Committee 
and the Appropriations Committee and their various subcommittees, 
certainly results in a very thorough inquiry into the operation of the 
executive departments and independent agencies and the production of 
an enormous amount of information of value to members of Congress and 
of extraordinary value to the public, the press, and independent students 
of public administration. Such a body of information is not available 
through the procedure of the Committee of the Whole House (of Com- 
mons). The House of Commons has some twenty-six days “allotted” in 
an entire session to Supply (including the four when the House moves to 
go into Committee). This amount of time does not allow of a thoroughly 
exhaustive inquiry into the operations of government by the probe of the 
Commons power of the purse. The Estimates are so voluminous, their 
form so technical, each item so involved in the detail of practical adminis- 
tration to which it relates, that a thorough job in this investigation would 
require ten times the attention, much more, indeed, than the total amount 
of time available to the House of Commons for all of its purposes. 

However, the twenty-six “allotted” days do permit the House of Com- 
mons to debate the work of certain departments whose Estimates the 
Opposition is permitted to select. Debate is a general review of the policy 
and administration of the department whose Estimates are being con- 
sidered, with attention to significant specific items that arouse feeling. 
Of course, the Opposition leaders prepare carefully for their role; they 
move to decrease the sum. The Government is certainly under a compul- 
sion, as potent as a vote of censure, to support its demand by full justifica- 
tions, and it is through these that the House is furnished with much in- 
formation of a kind, which, in the United States is obtained through an 
Appropriations Committee. Once again, then, the information thus ob- 
tained by the House (and public) is obtained intermediately, not im- 

33 In order to save time and te secure a more concentrated attention to the economy and 
efficiency of the appropriation of monies, the House set up such a standing committee in 
1919, but dropped it after only one session, because the House felt that appropriations were 
far too important to be entrusted to a committee so much smaller than the House itself. 

4 The budget is, of course, an executive budget: the House cannot (by its own Standing 
Orders) propose an increase in expenditures or in taxes unless recommended by the Crown 
(that is, the Cabinet). Consult May, op. cit. supra note 17, at 653. The Estimates 


produced 
by the Government and debated by the House are finally enacted in the annual Appropria- 
tion Act; the proposals for taxation are summed up in the Finance Act. 
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mediately, through the interrogation of ministers; and ministers obtain 
their facts from their departmental informants, who in their turn utilize 
their own experience and that of various other auxiliaries for the collection 
of information already mentioned.* 

The House of Commons is very sensitive to its incapacity to examine 
into the Estimates more closely, to do no more than debate grievances and 
policy, and for over fifty years has sought a way by which it could get a 
closer grip on the technical inwardness of the Estimates, even though the 
Treasury is trusted highly in its task of preparing them. During the roth 
century the House of Commons was accustomed to use its procedure to 
establish select committees on specific aspects of government expendi- 
ture. These committees were given Orders of Reference “to inquire into 
the expenditure on ... and to report their observations to the House.” 
The basis on which the committees acted was the Estimates that had 
been presented to Parliament. 

This arrangement of select committees to inquire into the Estimates 
was given permanent institution in 1912.45 The committee consists of 
twenty-eight members. It is usual to have a member of the Opposition 
as its chairman. The committee has a power, or may acquire the power, 
of operating through subcommittees and of conducting its investigations 
outside the precincts of the House of Commons itself. However, the com- 
mittee is handicapped by the fact that the main policy on finance is laid 
down by the Government and is maintained by the majority of the House 
of Commons. This, therefore, gives the Estimate Committee the oppor- 
tunity only of operating on matters of detail within the ambit of the 
policy thus laid down. All parties in the House support the right of the 
* Consult Morstein Marx, Significance of the Administrative Process, page 503 supra. 
3s The Order of Reference runs: That a select committee be appointed to examine such of the 


Estimates presented to this House as may seem fit to this committee, and to suggest the form 
in which the Estimates shall be presented for examination, and report what, if any, economies 
i therein. All 


This committes has been in apasation ever sina 1922, with the exception of the periods of 
the two wars, when a slightly different form of committee was set up entitled Select Committee 
on National Expenditure with a slightly different procedure. The Order of Reference of the 
Select Committee on National Expenditure that operated in World War II from 1939 to 1945 
was: “[Tjhat a Select Committee be appointed to examine the current expenditure defrayed 
out of monies provided by Parliament for the Defense Services for Civil Defense and for other 
services directly connected with the war and to report what, if any, economies consistent with 
the execution of the policy decided by the government may be effected therein.” The chief 
difference between the Select Committee on the Estimates in normal times and that in war 
time is, that the latter did not operate on the basis of estimates presented by the government 
to the house of Commons, because at Estimate time, the Government, for reasons of defense 
and secrecy, only presented to the House a token estimate, and therefore, the Committee was 
obliged to enter into the expenditures only as they occurred. 
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Government to lay down the principle and policy of financial provision. 
Secondly, the Select Committee does not use the power to question persons 
other than ministers and officials. Thirdly, it is perfectly clear that no 
body of Estimates could possibly be given a thorough going over, not even 
one set of departmental Estimates, between the time the Government 
presents the Estimates and the time the House must debate them. There- 
fore, the Committee has sought, from time to time, to choose some one 
department and to make an inquiry into it, some part of its work only, not 
so much with the hope that its report to the House will affect the financial 
provision of that particular year, but that in time its report will be of 
value to the House and the Government.* In its course, the Committee 
has certainly subjected the departments concerned to an investigation 
productive of facts and also influential upon their policy and day-by-day 
administration. The members of this Committee are chosen, as other com- 
mittees are, not as experts, but as a good general cross-section of the 
House. It has been argued, in my opinion properly, that the members 
here are concerned with some assessment of whether the government is 
getting value for its money.*’ 

It must not be thought on account of what has been said that the Select 
Committee on Estimates exerts no influence at all. Much information is 
gathered. 


Select Committee on Public Accounts 


In order to understand the position of the Committee on Public Ac- 
counts, it is necessary to say a word or two on the position of the Comp- 
troller and Auditor General. His is an office set up by the Exchequer and 
Audit Act of 1866%* the purpose of which was control of monies from gov- 
ernment funds and the audit of accounts. As to the first, this is no place 
for further discussion. The second is important. The Comptroller and 
Auditor General is a servant of the House of Commons. The actual terms 
of his office are “to inquire into the legality and economy” of expendi- 


+ Such inquires have been made by the Select Committee on Estimates into the following 


office, the establishment of the Organization and Methods division in the Treasury, the con- 
duct of the new type of week-end interview for recruitment of the civil service. 


37 A former chairman of the Committee on National Expenditure (1939 to 1945) said that 
what was needed was “the combined abilities of a group of men with different aspects, coming 
from different walks of life, with different ideas; and that examination is not going to be 
materially helped by a body of expert auditors or accountants.” Select Committee on Pro- 
cedure, 3d Report, 189 H.C. Papers, Minutes of Evidence, at 222 (1946). 

3 29 & 30 Vict., c. 39 (1866). 
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tures. He reports to Parliament on his examination of the accounts of the 
previous year after those closed accounts have been sent into his office by 
the various spending departments. This report is passed over to the Select 
Committee on Public Accounts. The Committee has been set up in every 
session for the examination of the accounts showing the appropriation of 
the sums granted by Parliament to meet the public expenditure. The 
Comptroller and Auditor General can report to it illegalities in expendi- 
ture, at which time the House may demand the surcharging of those 
responsible for illegal expenditure or condone such expenditure where the 
illegality is not of a mala fide nature. Perhaps of more continuing impor- 
tance, the proposals of the Comptroller and Auditor General and of the 
Public Accounts Committee are put into the form of directives and recom- 
mendations to the various departments by the Treasury. 

The Committee consists of fifteen members. Its chairman is always a 
member of the Opposition and the rest of the members are distributed ac- 
cording to the party composition of the House. It examines the reports of 
the Comptroller, who personally serves as adviser at its request. He and his 
officials attend the Committee in order to prompt them along the lines of 
the most fruitful investigation. Treasury officials and departmental offi- 
cers are called for in order to supply the information that the Committee 
requires. The Treasury finds answers to the questions raised by the 
Comptroller, and demands them from the departments. The Committee 
reports to Parliament. 

The report of the Comptroller and the report of the Committee are 
retrospective. However, the recommendations contained therein and the 
philosophizing upon the legality and efficiency of expenditure do not fail 
to have their influence in future years.*® But it must not be thought that 


39 Those who have wished to make the Estimates Committee more effective have suggested 
that it be supplied with officers, something like the counsel and staff of the congressional com- 
mittees. House of Commons Committees have no counsel or staff. House and Government are 
in general hostile to this idea. The Government is afraid that the Select Committee would build 
up a body of experts on the departments, and that each department would then have to under- 
take more work in confronting what would be virtually a little bureaucracy of the House. As 
a matter of fact, at present the Committee is helped by one of the clerical officers of the House 
of Commons who does go through the Estimates and draws the attention of the Committee, 
at its request, to the things which deserve its attention. He also makes contact with the de- 
partmental officials who are to come forward for interrogation by the Committee. A treasury 
official (of recent appointment) also assists in order to facilitate connections between the 
Committee and the government departments. Some believe that the Committee might be 
more effective if it could see the Estimates early, and through its own staff secure an inner 
grip upon the department concerned, but this argument is resisted by a large contingent of 
opinion because it is feared that if this were the case, the responsibility of the administrative 
departments for doing their best would deteriorate because officials would have in mind that 
in the ultimate resort the authority of the Select Committee would prevail. It might be pointed 
out that the Committee on National Expenditure in war-time did have a large staff. The Com- 
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the Comptroller and Auditor General attends as an investigator for the 
House of Commons. He is not an administrative investigator nor is he a 
House of Commons investigator. He is rather in the position of a judicial 
officer, an independent person in an independent department and merely 
indicating what should be inquired into. It is the business of the Com- 
mittee on Public Accounts to make those inquiries, and they have fre- 
quently been made with resulting benefit to financial probity, efficiency, 
and economy. 

The Comptroller and Auditor General attends all its meetings and, 
when required, its deliberation meetings. As permanent witnesses, so to 
speak, the Committee has two officers of the Treasury present while it 
calls evidence. This system insures that the House of Commons has an 
effective machine to assure that the money which it has voted is spent on 
the object for which it is intended, and on all accounts its operation is of 
the highest efficiency. But once again it must be emphasized that this kind 
of investigation does not involve the investigation of people outside the 
Ministry or the departments. The Comptroller and Auditor General, be- 
fore he puts in his report to the Committee, confers with officials whose 
conduct needs explanation and those explanations appear in his report. In 
other words this touches upon the function of administration. Since the 
Comptroller and Auditor General is able to make comparisons of expendi- 
tures in one department or division in comparison with another, the Pub- 
lic Accounts Committee has always encouraged him to bring to its notice 
expenditures that appear to be uneconomical. Cases of extravagance 
could hardly, and in fact do not, pass by the scrutiny of his office.” 


Pace hg apa gai forte oan iy encom wtiapeaen roy 
Government in war-time was of great efficiency in improvement. Some people in the 
House of Commons are rather afraid of having a staff for the Committee because they fear 
that the officials of the Committee might become more important than the committee itself. 

The clerk of the House of Commons who is in attendance on the Select Committee on the 
Estimates, had this to say on American practice: “On the National Expenditure Committee 
the question was brought up by the staffing of the Senate Committee on the Defense Program, 
the American counterpart of our National Expenditure Committee, which was presided 
over by Mr. Truman. There they had quite a different set-up. They had 2 large body of 
officials, barristers, accountants, and professional men of that type appointed presumably 
for the purpose, who really did the work which a House of Commons committee does itself. 
They did the inquiry and fed the committee with almost predigested food. That is probably 
a perfectly proper system under the American constitution. I do not think it would fit 
at all into British ideas of the constitutional responsibility of members of the House. Members 
of the House have very strong powers and those cannot be devolved onto their officials of 
any sort... .” Select Committee on Procedure, 3d Report, 189 H.C. Papers, Minutes of 
Evidence, at 235 (1946). 


4° Compare for example Epitome of Reports, Public Accounts Committee, 1857-1925 
and ibid., 1925-1938. 
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As to the effect of the Committee upon the Departments, Herbert Morri- 
son has said: 


I would ask the committee to accept this assurance from me, which I think would 
be agreed to by others with ministerial experience, that the existence of the Public 
Accounts committee, for example, is a very real factor in the minds of civil servants. 
They are very apprehensive about the Public Accounts Committee. Sometimes there 
might be an argument between a minister and a civil servant, and the minister may 
begin to get a bit slipshod and rough with the civil servant in wanting some things done 
in the way of spending some money, and the conclusive answer of the permanent 
secretary sometimes, which rather embarrasses the minister, is ‘I am the accounting 
officer and I shall have to appear before the Public Accounts Committee in due course 
and think I shall have a thin time.” That is a very fair argument on his part. The 
Public Accounts Committee is a real factor in putting the fear of Parliament into 
Whitehall—which is a good thing. 


We may now summarize very briefly the significance of the work of 
select committees of all kinds. Regarding investigation of the work of the 
executive, it is clear that the select committees are penetrating, compre- 
hensive in their examination, inescapable as they pursue the facts and 


# Consult Select Committee on Procedure, 3d Report, 189 H.C. Papers, Minutes of 
Evidence, at 106 (1946). A recommendation was made by the chief clerk of the House of 
Commons that the Estimate Committee and the Committee on Public Accounts should be 
merged into one, thus giving the committee a larger membership. Select Committee on Pro- 
cedure, 3d Report, 189 H.C. Papers, Minutes of Evidence, at XXXV (1946). The proposed 
committee would scrutinize the Comptroller and Auditor General’s report as well as De- 
partmental Estimates. This new committee might have a staff, divide itself into subcom- 
mittees and so get a closer grip on past expenditure and future expenditure than either com- 
mittee has now. The Select Committee on Procedure of 1946 did, in paragraph 43 of its report, 
recommend that the function of the two committees would be better performed by a single 
committee though it recommended that the committee would have no powers beyond those 
possessed by the separate committees at present, nor would there be any change in the posi- 
tion or duties of the Comptroller and Auditor General in relationship to the departments or 
to the committees. 

The Government, particularly in the person of the Right Honorable Herbert Morrison, 
resisted the suggestion; and the recommendation has not been carried out. Mr. Morrison’s 
remarks on the authority and status of the Government in regard to finance, and therefore of 
the House of Commons, deserve quotation for they put American and British practice into 
sharp contrast. He said: “The fear here was that the public expenditure committee would be 
liable as was the Select Committee on National Expenditure in the war to drop on depart- 
ments about current activities. That, indeed, I think, is contemplated in the proposal of the 
clerk of the House. If that is so, and they are liable to send for officers of departments at any 
time about something or another that they think they should take interest in, then the officers 
are liable to be pulled up at any time, and possibly examined about current administrative 
matters. That has two consequences, (1) It is liable to be a drain on the time of the higher 
civil servants, and an interruption of their work. (2) It is a little bit liable to make them lose 
their nerve; because if they have a minister chasing them around day by day and a com- 
mittee of Parliament liable to drop on them any day about something that is happening at the 
time, they are a little nervous as to who their master is; and one of the things which is very 
important about the civil service is that you shouldn’t make it dictatorial on the one hand and 
you do not want to make it too nervy on the other—because once it gets nervy it loses confi- | 
dence and dithers.” Ibid., at 109. 
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locate responsibility. They impose practical remedies through recom- 
mendations that are found acceptable by the House of Commons, because 
they impose the necessity of resignation on ministers or officials or mem- 
bers of Parliament who are discovered by the select committees to have 
exhibited shortcomings in their conduct of office, or, alternatively, when 
the situation revealed is not so serious as to call for resignation, adminis- 
trative improvements follow. If select committees are looked upon as dis- 
coverers of facts, then within the Order of Reference allocated to them, 
they obtain those facts because they have the means, they have the dis- 
position, and they are enabled to press their demands to a successful con- 
clusion. But, it must be remembered, they are confined within their 
Orders of Reference, and even if they transcend these or if these are elas- 
tic to some extent, nevertheless, as we shall argue later, there is room for 
some other institution for the investigation of facts which has a broader 
scope and which, accompanying that broader scope, is endowed with the 
appropriate procedure. If we regard the select committees from the stand- 
point of the satisfaction of citizens or groups of citizens whose rights and 
interests are controlled by Parliament, then their right to petition and 
have their petition heard under cross-examination by the select commit- 
tees, is satisfying. Perusal of scores of their proceedings shows clearly that 
they are penetrating but not persecutory, severe but not sadistic, deter- 
mined but not damning, magnanimous and not malicious, guided by pub- 
lic welfare and not indulgent in personal frenzy, and anxious to preserve 
the rule that men are innocent till proven guilty. 

A consideration of the contribution so far made by the investigative 
or quasi-investigative committee agencies of the House, and even of its 
question and debating periods in the full House of Commons itself, com- 
pels the realization that these instrumentalities exhibit certain shortcom- 
ings which must be remedied by other arrangements. The procedures 
already described have two characteristics. One is, that they are of short 
term. The work of any committee is normally concluded within the space 
of a single session, while if the House of Commons were to give itself 
more especially to committee work, it would be necessarily forced to neg- 
lect the work of attendance in the full House of Commons itself. Secondly, 
their membership is confined to members of Parliament. Consequently, 
there is not only room but necessity for agencies connected with the 
House, auxiliary to but outside it, whose work periods are not confined to 
parliamentary sessions, and which permit the co-operation of other citi- 
zens, expert or interested, who are not entangled in the onerous tasks of 
membership in Parliament. 


re ey ee, a es ee ie ee eli i Te ee 





THE BRITISH SYSTEM 553 


What is required can be set down under three headings. In the first 
place, some apparatus is needed for the investigation of facts leading up 
to the enactment of law where new, or fairly new, problems have taken 
shape to such an extent that their tremendous complexity is sensed. There 
the issues need to be sorted out, analyzed and thoroughly sifted in all 
their as yet obscure ramifications so that before the force of will and of 
brute numbers in the political parties and in Parliament encounter each 
other head-on, some sober, quiet consideration of the issues outside the 
heat of partisanship may be possible. Secondly, an institution is needed 
that is able to enter into the everyday administration and objectives of 
different departments of government, and make some determination on 
their value and the competence with which they are handled, organiza- 
tional alternatives, and the most appropriate type of personnel. Thirdly, 
a procedure is needed that handles administrative troubles which the 
Commons is unwilling to undertake, involving the possibility of a parti- 
san judgment. An analogy is the House of Commons transference of the 
judgment of disputed elections to the law courts. 

Until the later part of the 19th century, disputed elections came before 
the House of Commons,* but could never be cleared of popular suspicion 
(of legislators’ temptation) that political partisan judgments would enter 
the examination and verdict. Now, there are questions like bribery, cor- 
ruption, miscarriages of justice, police methods, and so forth, in which 
political passions are at once involved causing, it may be, injustice in the 
findings, the obscuration of inconvenient facts, and disquiet of mind. 
Such matters for investigation may not, however, be the kind which can 
be formulated in the form of the breach of the law and be therefore action- 
able before the law courts. It is desirable in such cases, then, in addition 
to the advantage of saving of time of the House of Commons, to remove 
such matters from it and call on a Tribunal, the procedure and personnel 
of which promise the surest guarantees of objective judgment—objective 
for the persons arraigned, objective for the administration which is 
studied, and objective in the eyes of the contending parties in the House 
of Commons.* 

# Consult 1 Anson, Law and Custom of the Constitution 115, 178-182 (1922). 

4} One modern example of the weaknesses of party emotion when let loose in a select com- 
mittee seems to have been enough for the House of Commons. From October 25, 1912 until 
June 11, 1915, a committee of seven liberals, six conservatives, and two Irish members, ap- 
plied itself to investigating charges that certain ministers had while financially interested in 
the Marconi wireless corporation used their influence to secure from the postmaster-general a 
contract giving the company a virtual monopoly. The affair began with a question in the 


House of Commons, arising out of allegations made in a part of the press not lovers of Jews. 
A court of law, seized with a libel action, would have made short shrift, one way or the other, 
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We must therefore now turn to the instruments which have been 
established and some of them established for a long time to render these 
services to the commonwealth. They are the Royal Commissions of In- 
quiry, the Departmental and Treasury Committees, and finally, the 
Tribunals of Inquiry. An investigation of each of these is now essential. 


Roya CoMMISSIONS 


It is probably true to say that since the early part of the 19th century 
hardly a social, economic, or political statute of any importance has been 
drafted and introduced into Parliament otherwise than as the result of 
recommendations of a Royal Commission of Inquiry. This is the form of 
inquiry used in Great Britain to cover the investigation of facts and the 
exploration of policy in political problems of first class importance. 

A Royal Commission of Inquiry is usually set up when parliamentary 
opinion or the convictions of the government or of any single department 
of the government within whose purview the subject falls, have matured 
to the point where more information and guidance of an immediate sort 
upon policy are regarded as essential and no longer postponable. It may 
be that a government which has been advocating a reform for years, 
(especially while in Opposition) suddenly realizes that if it is to present 
a blueprint of legislation or is to undertake a departure in administrative 
policy, it must have before it the results of a deep and at the same time 
extensive inquiry into the factual bases and the contending opinions con- 
cerning the action it seeks. Nor is this the only origin of Royal Commis- 
sions. In a democracy where the basic assumption of government is that 
all men are equal, the opportunity is given to those who, by reason of 
their interest in public affairs and their superior knowledge and sensitivity 
to the need for action, wish some reform to take place. The number of 
leaders in a democracy is potentially equal to the total number of voters 
or to the total number of those who have a right to vote; but only a few 
hundred thousand, perhaps only a few thousand, are sensitive leaders of 
public opinion. When, by a long and mysterious process, such leaders be- 
come pervaded with the idea that something ought to be done or at least 


with the charges. Instead, the committee was burdened with passion and suspicions from the 
outset; no less than 29,000 questions were asked; the lay chairman could not handle the many 
legal issues and analogous situations which arose; he had no practice in such investigations 
(how could he? there were not enough scandals, except those that were crimes and, of course, 
went to the courts); disorder and heated exchanges occurred owing to party emotion and the 
absence of the calm of the law courts. And, in the end, the chief victim of the inquiry, Sir 
Rufus Isaacs, later Foreign Minister, Lord Chief Justice, and Viceroy of India, had not the 
satisfaction of complete exoneration, for the report was a strict party vote of eight to six in 
his favour. 1 Reading, Sir Rufus Isaacs 225-73 (1942). / 
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preparations, by improvement of the mind, should be undertaken, the 
Government, at the instance of Parliament or letters to the great news- 
papers, or prompted thereto by its friends who are not in the Government, 
may establish a Royal Commission of Inquiry into the subject. 

A Royal Commission is, in legal form, a command by the Crown, on the 
initiative and responsibility of ministers or a minister, requiring that cer- 
tain persons named shall examine into a subject of inquiry, which is then 
stated in what are called the Terms of Reference. Thus, in its legal form 
the Royal Commission is an executive instrument which establishes, 
through the executive, a body of men and women who are to make an in- 
quiry into a subject whose bounds and scope are stated in the commission. 
This at once distinguishes the Royal Commission of Inquiry from the 
parliamentary committees of all kinds—which are set up by the House 
of Commons and manned by members of the House. The Royal Commis- 
sions of Inquiry are manned by people who are not members of Parlia- 
ment. Parliament rarely intervenes in the process of the establishment of 
a Royal Commission excepting to make rather humble suggestions as to 
the establishment of a Commission and even more rarely suggestions that 
different regions of the country should be represented, that women as well 
as men shall be appointed; it practically never suggests names. It is under- 
stood that since all parties desire that a Royal Commission shall render 
an impartial report, Parliament itself ought to remain impartial in its 
choice, leaving to the Government the responsibility of objectivity and 
competence. It is rare that any of the parties to such an understanding 
are disappointed in their hopes. The actual establishment of the Commis- 
sion occurs by means of the issue of a document as letters patent or a war- 
rant of appointment by one of the departments of state. The authoriza- 
tion is, in fact, that of the whole Cabinet. 

The Commission is sharply distinguished from the committee investi- 
gations undertaken within the body of the House of Commons itself by 
the fact that no time limit is set upon their proceedings. Royal Commis- 
sions last as long as is necessary to conduct and conclude their investiga- 
tion and submit their report. Some Commissions, therefore, are of ex- 
tremely short duration; others quite long. Some have reported within a 
few months, others have taken years to fulfill the task imposed.** Each 
Royal Commission constitutes a problem and an opportunity in itself. 


Royal Commission on Honors of 1922 lasted three months. The investigation 
begun in 1923 by the Royal Commission on Local Government continued for more than six 


in March 1944 and finally reported in 





556 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Its problem sets the stage for its scope, its personnel, its term and its 
procedure. 

The problem before the Commission determines the choice of its per- 
sonnel. Commissions may be divided into the three main groupings of 
representative, expert, and general civic. In the first category are those 
Royal Commissions which are faced with a problem that must be settled 
fairly immediately and where great existing and traditional interests are 
in conflict, for example, reform of local government or reform of liquor 
licensing. In the second category are those whose problems are a little 
more remote, which do not call for immediate legislation, and where the 
issues of fact are more important than the discovery of a practical com- 
promise which may be implemented in government policy or through a 
statute, and where expert knowledge is needed in the conduct of what is 
virtually a social-scientific research. The Royal Commission on Popula- 
tion is an example. In the third group, all the qualities of truth-discovery 
are needed, but general civic ability and culture are required, as, for ex- 
ample, on the Royal Commission on the Press. It is exceedingly rare to 
find a member of Parliament appointed to a Royal Commission, though 
it has occasionally occurred. 

The size of the Commission varies with its terms of reference. If it is 
representative, it is necessary to make room for various interests. So, for 
example, the Licensing Commission consisted of twenty-one members, 
with the following representation: trade unions, four; temperance socie- 
ties, three; the liquor interests, three; business men, two; co-operative 
societies, two; social workers, two; government experts on licensing, two. 
The Royal Commission on Population consisted of only sixteen members, 
but, then, in a technique especially to be recommended, it was also as- 
sisted by special committees: a Statistics Committee, an Economics Com- 
mittee, and a Biological and Medical Committee. Each of these commit- 
tees had as its chairman one of the members of the Royal Commission, 
and each was established to provide for considered specialist advice to the 
parent Royal Commission, and so consisted of outstanding experts. 

It is remarkable that, though Commissions succeed each other in fairly 
rapid succession, though several may be operating at the same time, and 
though Departmental committees make inquiries of a like nature, there 
are still enough experts and public spirited Jaymen in England willing to 
serve. No pay is available for them, though expenses of travel and attend- 
ance may be met on an extremely modest scale. To serve upon a Royal 
Commission is not only regarded as a public duty and responsibility, but 

4 Cmd. 7700 (1949). 





THE BRITISH SYSTEM 557 


is also sought by many people as an opportunity of making a contribution 
to the welfare and progress of their nation, though it means the surrender 
of leisure, and indeed, considerable time which might otherwise be de- 
voted to professional advancement. 

The procedure of Royal Commissions varies in some details, to which 
reference will be made in a moment, but the general procedure may be 
treated first. There is no set rule regarding the procedure. No official rules 
of procedure are laid down; what is known is traditional, though the Home 
Office has set out in a circular“ the general method by which a Commis- 
sion might go about its work, and a committee to inquire into the problems 
of such procedure*’ has offered suggestions. 

Usually“ the chairman calls together his commissioners. He is assisted 
by a secretary with assistants provided by one of the departments of the 
civil service. By this time, and even a considerable time earlier, the fact 
that a Royal Commission is about to commence its sessions is wel] known 
throughout the country, more especially to the special interests and ex- 
perts. The chairman and the members of the commission draw up the 
lines of the inquiry and consider and decide on the persons and bodies who 
ought to be questioned by them. At this particular stage the secretary 
(usually one of the more promising of the administrative class in the 
civil service) is of great value, since he has presumably been allocated to 
the Commission because of a special interest and special knowledge ac- 
quired in the course of his departmental duties. Almost invariably the 
Commission announces that it is prepared to receive evidence and to in- 
vite the submission of memoranda from interested persons and civic 
organizations. The secretary will, at the request of the Commission, or by 
taking the initiative with suggestions, make connection with people who 
are prepared to give evidence and to submit memoranda in advance. Some 
Commissions inform themselves by questionnaires. The use of memoranda 
of evidence preceding the appearance of the writers or of their colleagues 
and spokesmen before the Commission for cross-examination has been 
recognized as a particularly desirable procedure because, while it does not 
prevent the commissioners from asking questions outside the scope of the 
memorandum submitted, it focuses the minds of witnesses on the written 
formulation, and is both stimulating and guiding to the commissioners, 
some of whom may not be familiar with this special section of the evi- 


nn Departmental Committee on Procedure of Royal Commissions, Cmd. 5235 at 5 
1910). 


4? Thid. 
“In recent years commissions introduce their reports with an account of their procedure. 
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dence. In some cases, research workers have been employed to make 
field investigations, in others, to do documentary research.” 

The evidence on the subject (fact, opinions and recommendations of 
policy) is then elicited by the practice of public hearings. The Commission 
may find it necessary from time to time to conduct hearings in closed ses- 
sion; it is exceedingly rare. There then appear before the governmental 
officials any witnesses the Commission may find useful in its investigation, 
men and women who come forward in their own right as acknowledged ex- 
perts on the subject, and the regular representatives, the secretaries, and 
spokesmen of various economic, political and social groups whether these 
are of a “lobbying” type or not, and academic experts and specialists of 
established repute. The chairmen and the various commissioners ask their 
questions according to their intelligence and their understanding of the 
subject, and also, sometimes, by the private prompting of their secretary, 
or of their personal friends. What is missing in this procedure, which might 
enable the truth of fact or policy the better to be adumbrated, is the cross- 
examination of witnesses by each other where the evidence severally 
rendered to the commissioners might be probed in order that the obscured 
spots might be opened up by witnesses who may understand the situation 
as it virtually is better than do the commissioners. 

It is very noticeable that the Commissions are more severely selective of 
their witnesses than it would appear that congressional investigating com- 
mittees are. It appears to the onlooker of long years of observation that 
almost anybody may appear before a congressional committee to give 
evidence, however insignificant and irrelevant. It is rare, indeed, that wit- 
nesses come before a Royal Commission without some substantial contri- 
bution of facts or policy as a recompense for the time the committee 
spends on them. 

In marked contrast with congressional committees of investigation, the 
Royal Commissions are not provided with the legal counsel (e.g., Francis 
Biddle at the TVA Committee of 1938) or the publicly paid investigator 
who asks questions in cross-examination of the witnesses as though he 
were prosecuting or a defending attorney. The process of questioning and 
hearing is extremely quiet, sober and decorous—and truth-finding. 

A subordinate but not unimportant question is the evidence tendered 
by civil servants and ministers. It is the convention that where questions 
of policy are investigated (that is, within the framework of the terms) 
then ministers rather than civil servants are questioned. Civil servants 
find it awkward to be called upon to answer questions of policy, and they 

# E.g., Royal Commission on the Press, Cmd. 7700 (1949). / 
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will usually, in fact, invariably, plead that the question and the an- 
swer are matters for the minister and the Commission will not 
further press them. The civil servants are nevertheless of incalculable 
value to the Royal Commissions, as can be seen by a perusal of the 
minutes of evidence of any one of them. Civil servants are usually among 
the highest, if not the highest, professional experts on some branch of the 
subject being investigated by the Commission.** But to mention this is not 
to suggest that the civil service information is, per se, regarded as superior 
in importance to that of others. It merely happens to be one especially 
valuable contribution made by those who know whereof they speak to the 
total volume of evidence before the Commission. 

Witnesses who appear before the Royal Commissions are volunteers. 
Some of them are extremely anxious to be heard. Their own material in- 
terests, their political interests, their fads, may be very much involved. A 
Royal Commission may obtain power to compel witnesses to come for- 
ward and give evidence on oath, but this is extremely rare. One may sug- 
gest that the hearings and cross-examination in the Royal Commissions 
have nothing in common in manner, temper, or, where this is relevant, 
persecutory infliction, sometimes observable in the conduct of congres- 
sional committees. 

It is impossible to make any general judgment on the quality of ques- 
tioning. This depends largely, though not altogether, upon the chairman. 
Where the chairman knows something about the subject, he is of course 
able to give astute guidance. Where he knows very little, though he may 
be a very distinguished man in other fields, much time may be wasted 
while he and his commissioners fumble about; he may choke off questions 
because he thinks they are irrelevant when, in fact, they are not. So time 
may be lost. Naturally, nothing so severe as the laws of evidence of the 
law courts is applied to the examination of witnesses in Royal Commis- 
sion procedure. It is out of place. It is not necessary. In fact, the far more 
desirable course is to put the witness at his ease, and to get the maximum 
facts and reflections upon the facts from him by reasonable persuasion 
and colloquy. The net results of a Royal Commission consist of its Min- 
utes of Evidence, the verbatim transcript of the hearings and the memo- 


5° For example, the first volume of the minutes of evidence of the Royal Commission on 
Local Government, consists of a most remarkable treatise on the history, structure, procedure 
and spirit of English local government—given in evidence by one of the higher officials 
of the Ministry of Health of that time. So also the evidence given by the principal officers of 
the Treasury before the Royal Commission on the Civil Service of 1929, or the officials from 
the Board of Trade, the Electricity Commissioners, the Ministries of Health and Transport, 
before the Royal Commission on the Distribution of the Industrial Population, 1940. Cmd. 
6153 (1940). 
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randa, which I, personally, regard as the most valuable contribution, be- 
cause, as it were, they are life without theory, and they offer any reader 
material for his own judgment. The second result is the Report. The 
Report may be unanimous; there may be a majority and minority report; 
or the Report may be split even more ways than two, the several minori- 
ties offering notes, addenda, and reservations. At any rate, most of the 
facts are there. The Report, majority or minority, presents a reasoned and 
sober statement of the truths, issues, problems and perplexities, evaluates 
them, and makes recommendations regarding the practical policy which 
might be adopted in view of the various ends to be secured. 

It is worthwhile now to consider briefly one or two problems relating to 
this method of investigation. First, could the procedure be improved? 
Second, ought Commissions be expert or representative, and thirdly, 
should one press for a unanimous report or be satisfied if the Commission 
decides to fall into segments of opinion? 

Time has taught the Royal Commissioners how best to get at the answer 
or answers to the problems set them: there is an acute consciousness of the 
apt use of research, questionnaires, memoranda of evidence, questioning 
of witnesses, and so forth—this is obvious from the concern of each Com- 
mission with this question and their public explanations. The duration, 
being dependent on the work to be accomplished, is usually adequate. 
The scope of the problem always needs the closest attention, since any 
fuzziness about it can be a hindrance to the Commission in its procedure, 
in its questions, and in its deliberations within its own executive sessions, 
and can lead to a split report. For this reason, a certain proximity to the 
date of necessary action is desirable, as this necessity has already stressed 
and sifted the important from the unimportant. There may be something 
in the suggestion that the Commissions employ research staffs of their 
own as distinct from reliance on the experts from the civil service; and the 
appointment of committees of experts by the Commission on Population 
offers a fruitful idea. 

Shall the Commissions be representative or expert? The answer depends 
on the nature of the problem. If a problem in practical policy is posed in a 
field where organized groups, whether employers, trade-unionists, local 
authorities, and so forth are well established with acquired interests, and 
if the administration of any solution is to depend on their co-operation 
and goodwill, then, to reduce the area of coercion, it is desirable to have a 
representative commission. It will in any case be obliged to meet and con- 
tend with the evidence, given in public of a cross-section of national in- 
terests other than their own, and ministers, representing the whole nation, 
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are finally sovereign—or they make the law, resting on a popular majority. 
But it may be argued, if the vested interests compromise with each other, 
they will stop short of the discovery of truth, which the student needs, 
which the public needs, and of the policy that is first-best for the nation as 
a whole. These criticisms are valid: and yet they have no fully persuasive 
relevance. The path of advance cannot but take account of the vehicles 
which are to carry the reforms. It is, of course, most desirable where a 
problem is of the pure-truth variety, as for example, in the problem of 
declining population (I do not mean it has no practical bearing—far from 
it); then the experts are needed: they may see beyond the generations and 
beyond local, class, and dysgenic boundaries. If pure-truthers were put 
on the Commissions that are handed a practical and awkward problem, 
encrusted with long-soused inveterate interests, what would be the 
result? From the standpoint of reform, we should have an academically 
perfect answer—and yet, more possibly than not, several answers by a 
split Commission. As it is in practice, the representative Commission, by 
the admixture of impartial men and women, cannot help but evoke the 
facts—and these give them no rest in the long-run, whatever the com- 
promise in the short. 

Ought the Commission to aim at a unanimous report? It has been 
highly recommended by a Commission on Commissions! It argued that 
unanimity was convincing to political leadership and to the public, and 
that action was all the more liable to follow. A divided report, on the 
other hand, would be inconclusive as to action. But, is not the question, 
thus posed, nonsense? If there is no spontaneous consensus emergent from 
the enlightened goodwill of public-spirited men and women, is it worth 
having an artificially induced one? After all, the ultimate unifier is Gov- 
ernment, Parliament, and the public. Let the Commissioners be faithful 
to their views of the public good and true, in their own light and to the 
common body of evidence. If they are then divided there is still a valuable 
contribution to the principles of what shape a law should take. 


THE TRIBUNALS OF INQUIRY 

It is the British practice, where a criminal charge is justified, to prose- 
cute the offender, take him into the courts, and there, by a just, sober, 
and convincing thoroughness, find him innocent or guilty, without sensi- 
ble delay. It is rarely necessary for parliamentary or extra-parliamentary 
bodies of inquiry to undertake inquiries like that which sent a Whitney 
to Sing-Sing, or seeks to discover and break up a nation-wide crime 
“racket” of gamblers and molls, or vehemently pursues men and women 
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alleged to be “un-American.” The law has defined the crimes, enacted the 
penalties, instituted the courts, determined the procedure—and all take 
their course. The inquiry will be undertaken in the courts, with an inde- 
pendent judiciary, skilled and hard-hitting but just attorneys, and testi- 
mony subject to refined rules of evidence—with the defendant innocent 
till he is proved guilty, and, in that court, not forced to give evidence that 
may incriminate him. 

Many matters, then, which in Britain are investigated in the courts and 
by the process of charge, counter-charge, cross-examination, and witness, 
and evidence, in American conditions are investigated in the arena of poli- 
tics, with all party passions unspent, and with a persecutory temper on 
the part of some investigators which begins to verge on the rabidness of a 
Torquemada: no noblesse oblige. 

However, there may be situations in the conduct of government, within 
it or involved in its outskirts, where considerable doubt prevails about the 
guilt of persons suspected, so that a charge, for example, under the Official 
Secrets Acts,* or for bribery, or criminal negligence in the supply of in- 
struments or vessels to the government, cannot be exactly formulated or 
pressed with a proof of criminal intent, having regard to the severity with 
which the law courts require proof up to the hilt before fastening a con- 
viction on a man. The public may still entertain suspicions. There may 
still be proof of harm done, short of crime and criminal intent. Behavior 
may be impure beyond the limits permissible for good democratic govern- 
ment yet short of the limits of criminal action. There may be culpable in- 
competence or unfaithfulness to trust not yet formulated in the criminal 
law and perhaps not formulable. 

The Tribunal of Inquiry in British law and practice is an attempt to find 
a procedure that fits such situations—removing a quasi-political mis- 
demeanor from the political arena because the proof should be quasi- 
judicial, but not taking the case to a law court because the problem is 
quasi-political. A “political” charge is submitted to the procedure of 
what is almost a court of law. 

During the debate in 1921* on the Tribunals of Inquiry (Evidence) Act 
which set up a court of the kind we have delineated, it was argued that an 
investigatory body was needed which would give: (a) public satisfaction; 
(b) judicial proceedings; (c) public proceedings; and (d) evidence on oath. 
In the debate on the Report of the Budget Disclosure Inquiry of 1936," 

& 2 & 3 Geo. VI, c. 121 (1939). 

8 139 H.C. Deb. 189 et seq. (sth ser., 1921). 

53 312 H.C. Deb. 425 et seq. (sth ser., 1936). 
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it was suggested to the satisfaction of the House that the inquiry ought 
to rest on five principles: speed of getting to work, impartiality, thorough 
and skillful investigation, full publicity, and absence of temptation to 
make political capital. 

The statute,’ passed with the heinous memory of the muddle and 
fiasco of the Marconi Select Committee in mind, requires in gist this: 
when both Houses of Parliament have resolved that it is expedient that a 
tribunal be established for inquiring into a definite matter described by 
the resolution as of urgent public importance, such a tribunal will be 
appointed by His Majesty or a Secretary of State, and it will have the 


4 The Tribunals of Inquiry (Evidence) Act, 11 & 12 Geo. V, c. 7 (1921). 

“1, (r) Where it has been resolved (whether before or after the commencement of this Act) 
by both Houses of Parliament that it is expedient that a tribunal be established for inquiring 
into a definite matter described in the Resolution as of urgent public importance, and in pur- 
suance of the Resolution a tribunal is appointed for the purpose either by His Majesty or a 
Secretary of State, the instrument by which the tribunal is appointed or any instrument sup- 
plemental thereto may provide that this Act shall apply, and in such case the tribunal shall 
have all such powers, rights, and privileges as are vested in the High Court, or in Scotland the 
Court of Session, or a judge of either such court, on the occasion of an action in respect of the 
following matters: 

(a) The enforcing the attendance of witnesses and examining them on oath, affirmation, 

or ; 

(b) The compelling the production of documents; 

(c) Subject to rules of court, the issuing of a commission or request to examine witnesses 

abroad; 
and a summons signed by one or more of the members of the tribunal may be substituted for 
and shall be equivalent to any formal process capable of being issued in any action for enforcing 
the attendance of witnesses and compelling the production of documents. 

(2) If any person— 

(a) on being duly summoned as a witness before a tribunal makes default in attending; or 

(b) being in attendance as a witness refuses to take an oath legally required by the tribunal 

to be taken, or to produce any document in his power or control legally required by the 
tribunal to be produced by him, or to answer any question to which the tribunal may 
legally require an answer; or 

(c) does any other thing which would, if the tribunal had been a court of law having power 

to commit for contempt, have been contempt of that court; 
the chairman of the tribunal may certify the offence of that person under his hand to the High 
Court, or in Scotland the Court of Session, and the court may thereupon inquire into the al- 
leged offence and after hearing any witnesses who may be produced against or on behalf of the 
person charged with the offence, and after hearing any statement that may be offered in de- 
fence, punish or take steps for the punishment of that person in like manner as if he had been 
guilty of contempt of the court. 

(3) A witness before any such tribunal shall be entitled to the same immunities and privi- 

leges as if he were a witness before the High Court or the Court of Session. 

“2. A tribunal to which this Act is so applied as aforesaid— 

O) shel not seteen be ate, the pelts on one, getive of Reseeiiiete be arenes ot-sey 

the proceedings of the tribunal unless in the opinion of the tribunal it is in the 
pullc Latest empedient go to defor vesiens eoumavied @1th the oubjact mater of te 


representation before them of any person appear- 
ing to them to be interested to be by counsel or solicitor or otherwise, or to refuse to. 
allow such representation.” 
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powers, rights and privileges of the High Court concerning the enforce- 
ment of the attendance of witnesses, the taking of evidence on oath, and 
compulsion of the production of documents. Its scope is stated in the reso- 
lution. Its proceedings are public except for the periods when the tribunal 
considers it expedient in the public interest to keep the public out. It is the 
tribunal that allows the right of representation of witnesses and other per- 
sons interested by counsel or solicitor. Those who are contumacious in 
non-attendance, or refuse to testify or produce documents, are citable to 
the High Court for the offense. 

It should be observed that in the course of the passage of the Act 
through Parliament there was struck out a sub-clause giving the Govern- 
ment the right to decide on the establishment of a tribunal. Furthermore, 
to the cry of “Star Chamber” the Government yielded a clause which 
would have given the tribunal the right to punish for contempt by three 
month’s imprisonment. 

Let it be stressed that it must appear to both Houses of Parliament that 
a tribunal should be appointed—the issue must move both before the 
procedure can be used. And then it is left to the executive, virtually the 
Cabinet, to make the appointments. It must satisfy the Houses of Parlia- 
ment that the appointees are just and good men, on pain of political and 
public discredit. Once only, so far, has a member of Parliament formed 
part of the tribunal. Including the year 1948, seven such tribunals have 
been appointed. A brief reference to each of these is essential to portray 
the character of the investigatory device in action. 

In 1928 came the first major experience. A question in the House of 
Commons disclosed that a girl secretarial worker had been too roughly 
interrogated by Scotland Yard while held on a morals charge. A debate 
on the adjournment shortly followed. A tribunal was appointed consist- 
ing of a distinguished judge of the High Court as chairman, and two mem- 
bers of Parliament, one an independent member for Cambridge Univer- 
sity, “a well-known solicitor and a man of very great experience of affairs,” 
and a Labor member, a university professor and, in the words of the Home 
Secretary who made the appointments, “a man, all will agree, of openness 
of mind, honesty of character.” It may be said that the House strains to 
have men of this kind appointed. The proceedings, in which some of the 
most famous counsel at the bar appeared, was penetrating and thorough. 
The tribunal split, the Labor member writing a minority report more 
scathing on police methods than that of the two majority members, who 
were austere enough. Dismissals followed. The House debated the report 

85 220 H.C. Deb. 1921-31 (5th ser., 1928). 
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thoroughly. A Royal Commission was set up to advise on the reform of 
police methods. It made many recommendations and its views were soon 
acted upon. The whole organization and procedure of the police in rela- 
tion to individual liberty had been probed, without relaxation and without 
rufhanism. Counsel could be and were militant, but the tribunal, re- 
moved from the political forum, and though in a matter which aroused 
the strongest passions, saw that the rule of decency prevailed. Defama- 
tion of character was not permitted—and indeed, considering the training 
of lawyers and the self-respect of citizens, attempts were not made. 

The Glasgow case (1933) presented a rather different problem, that of 
administrative corruption in city government. This tribunal was ap- 
pointed by the Secretary of State for Scotland. Minor bribery and cor- 
ruption had been alleged in the letting of stances in the corporation mar- 
kets, the letting of corporation houses, the placing of contracts, the grant 
and renewal of liquor licenses. Prior to the appointment of the tribunal a 
city magistrate had been tried in court for such offence, had been found 
guilty and sentenced; in another case, the charge had been dropped on in- 
quiry. The tribunal consisted of a noted Scottish legal luminary, once 
solicitor-general, and of two King’s Counsel, that is, practicing lawyers, 
but so entitled as a mark of professional success (which, in British condi- 
tions of the law, must mean probity, integrity, and civic humanity). Evi- 
dence was taken of forty-one witnesses on oath. The tribunal advertised 
for evidence as it was investigating rumors of a general kind. It found 
that the allegations could not be sustained through paucity of evidence; 
yet it would not say that they had been disproved. Its report was a dis- 
play of the evidence, analyzed and assessed. It made no recommendations 
to Parliament. Let this be noticed: it warned that it hoped that the fullest 
publicity would be given to its proceedings, it recorded all the allegations 
in full—and it warned that while the facts could be reported in the news- 
papers editorial comment would come under the rule of sub judice until 
the publication of its report. 

An allegation made in public, and set in the form of a question in the 
House of Commons, that disclosures had been made of the budget pro- 
posals made by the Chancellor of the Exchequer to his colleagues in the 
Cabinet, set on foot the Budget Disclosure Inquiry of 1936.5’ A definite 
charge might have been made here under the Official Secrets Act, but the 
Attorney General for the Government proffered as the reason for seeking 
this tribunal procedure, that (a) manifestly a disclosure had been made, 

5* Glasgow Tribunal of Inquiry, Cmd. 4361 (1933). 

‘7 Budget Disclosure Inquiry, Cmd. 5184 (1936). 
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but (b) it might be difficult to get a conviction if criminal intent could not 
be proved. It is tenable that the government took this course because it 
knew that a conviction might well be obtained, yet it did not wish to fine 
or imprison a man who had for many years been a senior minister—J. H. 
Thomas, then Colonial Minister, and a graduate from the Labor Party 
into a coalition government dominated by Conservatives. It is highly 
probable that they knew that the culprit was doomed to political disgrace, 
and that, in British conditions, is tantamount to imprisonment in society 
without immurement. In any case, a high court judge and two King’s 
Counsel were appointed. It pressed its inquiries far and deep—even into 
the means taken to preserve Cabinet secrets, and calling on evidence from 
newspapers and the Stock Exchange. The minister and the man to whom 
he was found to have divulged information which enabled the latter to 
speculate on the rise in taxes were declared so to have done. Both forth- 
with resigned their seats in the House of Commons, the latter protesting 
that he ought to have been charged in a law court where he could have 
defended himself better than he thought had been his opportunity before 
the tribunal. The point is that no “charge’’ was made and no one was 
“accused.” The tribunal investigates allegations. It is their gravity and 
their lack of specific contour that combine to make the tribunal pro- 
cedure desirable. If they were not as grave, they would be ignored; if they 
were more sharply specific offences against the law, the law courts handle 
them. The House, in debate, thought that justice had been done;** one or 
two members thought that the courts should have been invoked, and one 
member that the House should have handled the matter in its own select 
committee. 

The tribunal appointed to inquire into a miscarriage of justice in the 
Hereford Juvenile Court in 1943 consisted only of one man, a lord justice 
of appeal. It was concerned with the failure of a local juvenile court to fol- 
low conscientiously the rules regarding the trial and especially the pun- 
ishment by flogging (light) and the commitment to a juvenile home, of a 
boy of eleven accused of stealing goods from a school and damaging other 
articles. The conviction had been appealed at the extreme end of the legal 
term, and was quashed by the High Court. The slackness in the procedure 
below was thoroughly ventilated, and even the lawyers involved were 
criticized for not having taken appeal action earlier. Treasury Counsel (an 
officer of the government) assisted the court in such ways as calling wit- 

#312 H.C. Deb. 416, 417 (sth ser., 1936). 

9 312 H.C. Deb. 439 (1936). 

*e Hereford Juvenile Court Inquiry, Cmd. 6485 (1943). / 
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nesses, in the opinion of the tribunal, with “entire impartiality through- 
out.” 

In June 1939 the new submarine “Thetis” made a trial dive and 
did not come to surface again. Something like a hundred men were lost. 
The issues immediately arising were: was there culpable negligence; was it 
unavoidable accident; had all efforts been made to raise the submarine in 
time; which of the contractors were liable to government and families of 
the lost men for imperfect workmanship, if that were the cause. One jus- 
tice was appointed as the tribunal.* He was assisted by two sea captains 
and a professor of naval architecture. What could have been made a juicy 
matter of political scandal was set in its right proportions. Evidence was 
given, with counsel allowed, by the government departments, the ship- 
builders and engineers, for some of the deceased, for the officers who had 
been saved and could give evidence. A clot of enamel in a small tube was 
identified as the most probable cause of the trouble, if mechanism is con- 
sidered; neglect to make the necessary test of its working by one or more 
of the crew as far as the human factor was involved. The former led to 
civil actions for damages. 

The tribunal to inquire into the mismanagement of equipment, food, 
stores, etc., of the fire, police, and civil defense services of Newcastle-on- 
Tyne was set up in 1944. A very learned counsel was appointed, with an 
official of the Home Office as secretary, and a fire force commissioner and a 
high official of the Ministry of Home Security as assessors. 

One hundred twenty-seven witnesses were interrogated in thirty sit- 
tings. The chairman of the Watch Committee (over police and then Fire 
and Defense services in a slightly different institutional arrangement) had 
not disclosed his pecuniary interest (as an industrialist) in some smallish 
transactions of the Newcastle city council. Motor cars had been laxly 
used for private rides, the records of some small sales of junked apparatus 
were not as conscientious as they should be, the police photographer had 
taken pictures of the chairman’s family, the municipal cine-camera had 
been turned on one or two occasions to private use. This was the order of 
the trouble. The chairman was politically doomed and shamed. 

The last and most celebrated case occurred in 1948, involving “The In- 
quiry into Allegations reflecting on the Official Conduct of the Ministers 
of the Crown and other Public Servants.’ The issue (political dynamite) 
was 

* Inquiry into the Loss of H.M.S. Thetis, Cmd. 6190 (1940). 


® Newcastle-upon-Tyne Inquiry, Cmd. 6522 (1944). 
% Cmd. 7616 (1949). 
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whether there was any justification for allegations that payments, rewards or other 
considerations had been sought, offered, promised, made or received by or to Ministers 
of the Crown or other public servants in connection with licenses or permissions re- 
quired under any enactment, regulation or order or in connection with the withdrawal 
of any prosecution and, if so, under what circumstances the transactions took place, 
and what persons were involved therein. 


The inquiry was undertaken because there were rumors that a minister 
had taken gifts in return for giving licenses for the obtaining of materials 
for building operations, the importation of certain goods, the failure to 
press prosecution of a firm of football pool operators which had illicitly 
acquired a bigger supply of paper than they were entitled to. Another 
was accused of taking presents to help on the provision of permission and 
credit for the flotation of a new company. 

Judge G. J. Lynskey of the High Court and two eminent King’s Coun- 
sel were appointed as the tribunal. They sat in public while discussing 
questions of procedure, and for twenty-five days to hear evidence and 
argument. Fifty-eight witnesses gave oral evidence, and two by affidavits 
due to ill-health. 

Since it is the business and responsibility of the tribunal to collect evi- 
dence (differently from a law court where the counsel present it), and the 
transactions were here so voluminous and complicated, the tribunal relied 
on the services of some of the law officers of the Treasury and police offi- 
cers. These made preliminary interviews; they were placed before the 
tribunal, which directed further inquiries and eventually decided which 
witnesses should be called before them to give evidence. The witnesses 
were called, and where they appeared to have an interest justifying repre- 
sentation by counsel or solicitor this was permitted. The Attorney General 
opened the facts; counsel appeared, witnesses were examined and cross- 
examined. In any event, a final examination of witnesses was undertaken 
by counsel for the tribunal. 

Counsel appearing for the witnesses were consulted on the fairness of 
this procedure, and they signified their approval. The use of counsel was 
a deliberate attempt to improve on the procedure of the Budget Dis- 
closure Inquiry, when, the tribunal itself, having conducted examination 
and cross-examination, seemed to give the appearance of hostility to the 
witnesses. 

Established not to prosecute, but to find the facts, the evidence was 
received with a latitude wider than a court of law would admit; but, the 
tribunal, in coming to conclusions regarding the conduct of any witness, 
especially of allegations made against him, took account of such evidence 
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only as would be properly admitted in a court of law in a case in which he 
was a party and his conduct in question. 

Dignified, upright, sober, sensitive in the extreme to the right of a man 
to protection from anonymous fiends and publicity and spite-seeking 
men and women, the tribunal took over one million words of testimony 
and examination. Its report is a fair, discriminating, and clean-cut achieve- 
ment. Two ministers resigned. In the debate on the report,** which fol- 
lowed shortly after its publication, the House as a whole was satisfied 
that the facts had been properly found, the Labor Party satisfied that its 
honor had been cleared and the unworthy men in its ranks purged from 
its political character. There were still some sticklers for criminal action 
or no action at all. There were complaints of the sensational behavior of 
some sections of the press. (Indeed, one editor received a sentence for con- 
tempt of court arising out of sensational comments.) A Conservative 
member, a lawyer who “detested the politics of the Attorney General 
(Labor) like poison,” said: 

I think it was an Inquiry carried out without reproach, with great latitude by the 
Tribunal itself and with moderation by those appearing for the Crown. I do not re- 
gret it in any shape or form. It has not thrown a shadow across the fairness of the 


British and has done nothing but good, although with a great deal of pain, of course, to 
certain persons. 


At this point, the subject may be tentatively closed. 


V 


We have seen, I think, that Parliament does not contend against citi- 
zens and residents as though they were enemies to be hunted down and 
macerated for public amusement and private advancement or the satisfac- 
tion of patent demagoguery and sadisms. The members cherish the people. 
They could not be selected as candidates without the demonstration of 
decency: for the political parties have their reputation to maintain: they 
cannot obtain office by any other currency than this. A member is faithful 
to the conscience of his party, and it has one: he is faithful to his fellow 
members and to traditions of magnanimity. He will punish, but with 
restraint in prosecution, and based on proofs publicly come by on the 
basis of charges honestly and soberly made. As for Commons’ investiga- 
tions of the Cabinet, why should it be contentious and as raw as Congress 
is to the administration? The Cabinet ministers are members of Parlia- 
ment; they have risen to office from a common origin; they are comrades 


*4 460 H.C. Deb. 1843-1962 (sth ser., 1949). 
*s Tbid., at 1881. 
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in arms, after years of close proof in action of their integrity and de- 
meanor. The party rank and file will not conduct disorderly and defama- 
tory mayhem against its own leaders because it has experiential proof 
that these will not cheat them, or hide from them—all are of the same 
political flesh and blood. No institutional gap severs leaders and rank and 
file, for Parliament is sovereign over all things, executive as well as legis- 
lative. There is no contrast of authority stimulating and requiring a con- 
test. The executive is at the service of the Commons. It is as zealous 
against the administrators as the Commons needs to be. For the Cabinet 
must carry the House with it, before or after the fact: its authority stems 
from the Commons, ‘the faithful Commons’—cut the connection and the 
Cabinet can only be as alive as a decapitated chicken. 

Hence, there are in the British system the minimum number of irri- 
tants that might lead to a persecuting, sectarian, defaming temper. These 
are the results of sober good sense and ingenuity in machinery and pro- 
cedure, and a spirit of humanity. 

Members of Parliament have clearly not forgotten that their ancestors 
beheaded Charles I for despotism, and that their kin expelled George III 
from America for “repeated injuries and usurpations” tending to Tyran- 
ny. Hence, they keep alive in themselves the medicinal temper, applied 
radically in past centuries, not to covet the vacant thrones of absolutism. 





Congressional Investigations: 


THE LEGISLATOR AND HIS ENVIRONMENT 
Epwarp A. Samst 


ONGRESSIONAL investigating committees have brought about 
C valuable reforms in American life. They have performed services 
which no other branch of the government and no private body 
could have accomplished. They have also—like any useful institution— 
been guilty of abuses. Like many institutional abuses, these have been 
products of the accentuation of certain features which have frequently 
contributed to the effectiveness of the investigative committee. In the 
following essay, we shall not concern ourselves with the description of 
these abuses, nor with the ways in which certain valuable practices, when 
pushed to an extreme, have become abuses. These abuses have included 
intrusions in spheres beyond the committees’ terms of reference, excessive 
clamor for publicity, intemperate disrespect for the rights of witnesses, 
indiscriminate pursuit of evidence, sponsorship of injudicious and light- 
hearted accusations, disregard for the requirements of decorum in gov- 
ernmental institutions, and the use of incompetent and unscrupulous 
field investigators.* Here we shall take as our task the exploration of fac- 
tors which may assist in understanding some of these peculiarities and 
excesses of congressional investigations. 

In the view here taken these excesses arise out of the conditions of 
life of the American legislator: the American constitutional system itself, 
the vicissitudes of the political career in America, the status of the politi- 
cian, the American social structure and a variety of other factors. This 
analysis does not claim to be a complete picture of the social pattern of 
the American legislator; it is not intended to be an exhaustive analysis. 
It seeks only to point out those factors which have produced certain 
features of the investigative process—especially the tone of acrimony, of 
hostility toward witnesses and of disregard for the standards of propriety 
and respect which are even more necessary in political democracies than 
in other systems of government. 

t Professor of Social Science, Committee on Social Thought, University of Chicago. 

* Consult Galloway, Proposed Reforms, page 478 supra; Carr, The Un-American Activities 
Committee, page 598 infra. 
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We shall accordingly begin with an exposition of some of the sources of 
strain on the legislator. Then we shall go further into the manner in which 
these strains become intensified in the relations between politicians on the 
one hand and administrators, intellectuals, and, occasionally, business 
men on the other. ‘ 

In the United States as in any other large democratic government, 
the burden on the legislator is great. The volume of legislation is vast and 
its complexity beyond the judgment of laymen. Even an expert could not 
hope to understand and master fully all the bills which are produced. 
This is particularly true in the United States where many bills are pro- 
duced on the same subject and where individual legislators often have 
their own legislative ambitions, in addition to the program of their party 
leaders. The legislator is overwhelmed by his legislative work alone, the 
amount aggravating the difficulty. He frequently votes on measures on 
which he has not formed his own judgment and on which he has not had 
his judgment authoritatively and reassuringly formed for him by his 
party organization. The fact that he leaves so much uncovered has a 
disquieting effect on him; it causes him to feel that matters are slipping 
beyond his control. 

The structure of the American party system and its manifestation in 
Congress accentuate the strains on the American legislator. He is very 
much on his own. The national party does not arrange his candidacy; it 
has little control over the machine on which the congressman depends 
for his re-election; and its financial aid for the conduct of his campaign 
is much less than adequate. He must keep his machine going. Like an 
ambassador who is uneasy that his enemies at home are undoing his 
work and undermining his position while he is away, the legislator must 
always keep his eye on the machine at home—fearing that it might 
break out of his control during his absence in Washington. 

American constituents, at least a sector of them, are often very out- 
spoken in their demands. The American legislator is moreover hyper- 
sensitive to the faintest whisper of a constituent’s voice. Unable to de- 
pend on the national party for re-election, he must cultivate and nurture 
his constituency more than legislators in other democratic countries 
where constituents are less clamorous and parties are stronger at the 
center. 

To satisfy the demands of some of his constituents the American legis- 
lator wastes his time and energy running errands for them in Washington 
and receiving them when they visit the capital for business or for sight- 





THE LEGISLATOR AND HIS ENVIRONMENT $73 


seeing purposes. He himself is often quite pleased to have this oppor- 
tunity for personal contact with his constituents even though it distracts 
him from his job in Washington. 

In addition to trying to please those whom he sees, he is constantly 
harried in his mind’s eye by those whom he does not see or from whom 
he does not hear. His remoteness from them does not make him less 
sensitive to their sentiments or fearful of their displeasure. The distance 
from the voter and his anonymity make the sensitivity even greater 
and more delicate. The nature of the recruitment process favors the man 
with a delicate ear for the voters’ sentiments, and an eagerness to gain 
their approbation; American politics favors the person who can present 
himself as a man of the people, who is proud that he deviates from them 
in no significant way and who fears that any known deviations would 
be interpreted as snobbery or stand-offishness. 

This eagerness to gratify an unseen constituency and to rank high in 
their favor helps us to understand why it is that legislators who have no 
strong convictions on a given topic might sometimes be among its most 
fervent investigators. They do so simply because they believe it will 
appeal to their constituents and because they cannot allow any rival for 
the affection and votes of their constituents to pre-empt this theme. 

Far from his home base and insecure about his tenure and support, he is 
hard put to find a procedure for keeping in touch with his constituents 
and fixing himself in their minds. The congressional investigation is often 
just the instrument which the legislator needs in order to remind his 
constituents of his existence. That is the reason why investigations 
often involve such unseemly uses of the organs of publicity. Publicity 
is the next best thing to the personal contact which the legislator must 
forego. It is his substitute offering by which he tries to counteract the 
personal contact which his rivals at home have with the constituents. 

The frequent recourse to personal intervention on behalf of individual 
constituents has greater consequences than the maintenance of a sensitive 
attachment of the legislator to his audible constituency and the wasteful 
expenditure of his time. It fosters in him a particular attitude of personal 
expectancy toward the bureaucracy and towards the individual adminis- 
trator. 

The American legislator, whose professional traditions date back to a 
social order in which government intervention played no great part and in 
which patronage was the main method of recruitment, tends to look on the 
administrator’s tasks as something which is properly his own responsi- 
bility—as something which is only transitorily delegated to the ad- 
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ministrator. He draws no fine line between legislation and administration 
and he likes to co-operate in and assist in administration as well as to 
specify the administrator’s tasks and powers. The modern separation of 
powers is indeed often felt as an implicit rebuff. 

To these particular strains in the vocational life of an American legis- 
lator should be added the more general strains. For one thing the career 
of the professional politician is full of hazards. In all democracies the 
legislator is recurrently in danger of not being re-elected. In the event 
of being unsuccessful he must go back to a career which he has neglected. 
In the United States very few of our professional politicians are recruited 
from the classes which live from inherited wealth. If he is in the professions 
or in business he will have to make up the distance which his contempo- 
raries have gained on him. Although he might have improved certain 
“connections,” some of his skill other than political skill might well 
have deteriorated. Whatever the effect on his skill he faces the humilia- 
tion of return as a political failure, and the need to begin at a lower level 
than those who were his equals a few years before. Moreover, since our 
politicians do not come from classes which have as part of their tradition 
a normal expectation of entering a political career, they tend to a greater 
extent to be selected from among persons who enjoy the game of politics, 
to whom it has a special psychological appeal. For such persons, the 
threat of exclusion from politics through failure is especially menacing. 
Thus the situation of the political career in the United States makes legis- 
lators faced with the possibility of failure take eager refuge in devices 
which will recommend them to their constituents. Well publicized 
activity as a member of an investigative committee is one of these 
devices. 

Even when successful, however, the professional politician in the United 
States cannot always have the pleasure and comfort of feeling that he is 
participating in a highly honored profession. The fact that he is so often 
made into an errand boy or a handmaiden to his constituents is indicative 
of their attitude towards him and of his attitude towards himself. Govern- 
ment in the United States, where established institutions are not usually 
objects of deep reverence, is far from the most esteemed of institutions. 
Living off the public treasury, from the taxpayers’ money, whether as leg- 
islator or administrator, has until recently been rather looked down upon 
by the hard-working taxpayer and his newspaper spokesmen. This view is 
still at work in American public opinion. The image of the politician in the 
organs of mass communication is not a laudatory one. Pomposity, vanity, 
an unbalanced sense of importance and occasionally sheer dishonesty are 
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part of the traditional American conception of the professional politician 
—although the reality has been far different. Even though this popular 
image has been changing in the past decades, the term “politician”’ still 
has a derogatory overtone. The occasional outbursts of an excessive de- 
sire to please on the one hand and of vindictive aggressiveness on the 
other are both products of this perception by the professional politician 
of his ambiguous status. The legislator’s suspicion of the administrator 
as one who lives wastefully on the taxpayers’ money is also an expression 
of his discomfiture concerning his own ambiguous status. 

Congressional investigations often provide favorable occasions for the 
manifestation of this deep-lying distrust. It is not only the social status of 
politics that influences the legislator’s mood. The geographical location of 
the center of national political life also has its effect. The almost exclusive 
position of politics as the chief employment of Washington has an influ- 
ence on the life of the legislator. It means that he is forced to live almost 
entirely in an atmosphere of politics. It is true of course that many enjoy 
this type of life with its incessant stress on influence, rivalry, ambition and 
frustration—it sharpens political wits and has a brilliance of its own. It 
does however strengthen and even overdevelop the political orientation of 
men who have already entered voluntarily upon such a career. By political 
orientation is meant that exclusive preoccupation with political events to 
the point where every human activity becomes evaluated not in terms of 
its intrinsic value but in terms of its political significance. In Washington 
legislators must associate in their leisure hours almost entirely with other 
legislators or with journalists, administrators, and business men whose 
presence in Washington is almost always evidence of their own pre- 
dominantly political interests. In such a society where the talk is in- 
variably centered about who is getting what from whom, both the 
sensitivity and the insecurity of the legislator are increased. It strengthens 
his tendency to interpret everything in political terms and to look on the 
world as engaged at every moment in arranging political combinations, 
intended to advance some individual or group and to ruin another. This 
type of social life offers no respite from the tensions and anxieties of the in- 
dividual legislator’s own political career—it provides a stimulant rather 
than a soothing calm. The gossip and rumors agitate him and cause him 
to worry more about his own political fortunes. Hearing so much of 
what others are doing or are having done for them to secure their political 
fortunes, he feels he must exert himself more to establish and advance his 
own prestige. Whoever blocks him is his enemy. Whoever has a de- 
ficiency, real or imputable, which can be attacked in the name of a major 
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political value, becomes a fair target in the competition to keep oneself 
politically afloat. 

As a result of these factors—not all of which operate equally for all 
our legislators—the life of the American politician holding a seat in the 
Senate or in the House of Representatives is far from an easy one. He is 
always confronted with more demands on him than he can satisfy; he is 
always in danger of displeasing someone and he is never sure of just what 
it will take to please them or how he can do it when he knows what it is; 
he is always dependent on someone else’s judgment for his equanimity 
and for his security. The result is a state of stress and disquiet, often 
flaring up into rage and sometimes into vindictiveness. 

The emotional moods and the deeper attitudes to which they become 
fixed enter very intimately into the conduct of congressional investiga- 
tions. The chief victims of congressional investigation are administrative 
officials and political dissenters, with big business men occasionally emerg- 
ing as targets. We shall now deal with them in that order. 


II 

The traditions of the American Congress and the outlook of our con- 
gressmen are the products of a free society in which it was neither neces- 
sary nor desirable that large powers be assigned to the executive branch 
of the government. The inevitability of the delegation of power is often 
intellectually acknowledged by our legislators but there is also resent- 
ment against this necessity and a deep unwillingness to accept it. As we 
have already indicated, the bureaucrat or the administrator is regarded 
as the usurping rival of the legislator. General laws, when implemented in 
detail by administrators, often work hardships on particular constituents. 
The legislator is often unable to persuade the administrator to remove 
that hardship. In many cases the derogation of his power and status which 
this implies is bitterly felt by the legislator and animosity against par- 
ticular administrators and against the executive branch and bureaucracy 
in general is fostered. 

This attitude is also affected by the gradual diminution of the patron- 
age system in the recruitment of the federal civil service. A civil servant 
appointed by patronage is the creature of the legislator. The prevailing 
atmosphere of the American political system, despite the establishment 
of the merit system in the federal civil service, is still that of patronage. 
The important role in the national parties of local and state “machines,” 
subsisting on patronage, is responsible for this. A legislator who has passed 
through the lower levels of the party on his way upward still tends to 
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expect civil servants to respond to him as though they are personally be- 
holden to him. The fact that this is not so is well appreciated by the 
ordinary administrator and manifested in his behavior. 

The contact between legislators and administrators who appear before 
the various standing committees and subcommittees is often frustrating 
to the legislator. There is seldom the element of direct challenge to the 
personal status of the legislator but the authoritative and self-assured 
way in which the administrator disposes of his own knowledge and the 
legislator’s questions can also become a source of uneasiness. The adminis- 
trator deals self-confidently with a matter which the legislator does not 
always grasp with the same measure of self-confidence. When the subject 
matter of the hearings is one about which the legislator already has some 
grievances, the result is apt to be a further rankling of his sentiments. 
The resulting “soreness” occasionally reveals itself in the support and 
conduct of investigations directed against the particular administrator 
and against bureaucrats in general. 

This particular friction is, in part, one of the by-products of the merit 
system. The civil servant, particularly the civil servant of the level called 
before congressional committees, tends to be considerably more educated 
and probably of a higher social and economic status as regards his origin, 
than the legislator who is requesting a service of him or interrogating 
him. He is as we have indicated not only more expert in the matter at 
hand but he usually, either wittingly or unwittingly, is also more the 
master of the situation than the legislator. Resentment against those 
whose fortunate accidents of birth gave them educational opportunities 
which were not available to the legislator is heightened—it certainly 
was heightened during the Roosevelt administration—by an attitude of 
personal, social and intellectual superiority on the part of the adminis- 
trator. This sense of superiority very often does not exist at all but is 
nonetheless often assumed to exist and is as bitterly resented. 

The concurrent elevation of the educational level of the civil service 
and the delegation of vast legislative powers to a resourceful and in- 
genious executive only reinforced a difficulty which is endemic in the 
American constitutional system—namely, the sharp, personal separation 
of the legislative and executive branches. The fact that the leaders of the 
executive branch—the President to some extent, and even more, his 
cabinet members (except generally the relatively insignificant Postmaster 
General)-—cannot usually be regarded as “one of the boys” deepens the 
breach between the legislators and the executive branch. It increases the 
likelihood of misunderstandings which accumulate and which cannot 
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easily be cleared up by informal personal interchange, or prevented by 
the existence of close personal relations or friendship. 

Some of these frictions are in the nature of our constitutional situation. 
If legislators are intended to watch over the execution of the laws they 
pass and to scrutinize the laws recommended to them by the executive 
branch, some friction will necessarily exist. It is however exaggerated by 
the adventitious element of the legislator’s representation of the private 
interests of particular constituents. It is also driven further by the fact 
that except for personal intercessions and questioning in committees, the 
American legislator has no control over what he regards as injustices or 
inefficiencies in the working of the administrative system. He must 
intervene personally, often at the cost of much time and energy, or he 
must attempt to hold up the appropriation of an entire section of the 
administration. If he fails in the first and the second alternative is not 
available to him, he has only the investigative committee left to him. 
It is certainly not always easy to start such a committee and a long ac- 
cumulation of hurts and grievances will usually have been felt before the 
committee can be created and got under way. He must wait until enough 
other legislators think the issue is a good one or until, for some other 
reason, enough other legislators are willing to allow him to go ahead. 
The long period of waiting and the gradual fusion of resentments from 
a great variety of sources make it more likely that the investigation will 
be rough. Even if he is not on the committee himself, he will often sup- 
port it because it is a vicarious way of soothing the many hurts he has 
experienced. There is little opportunity for the release of pressure by 
moderate means, such as the question period in the House of Commons, 
which provides a regular opportunity for the airing of small injustices and 
prevents an accumulation first of personal animosity and then of ani- 
mosity in general.* The possibility of having a particular wrong corrected 
imposes a sense of responsibility on the person who is trying to bring 
about the correction. If the situation has been allowed to go so far that 
accusations are generalized and no immediate corrections expected— 
when the legislator feels that he is shouting into the wind—then his 
accusations will become louder and angrier and his wrath will be less 
easily and efficiently appeased. Yet this is the atmosphere in which 
investigations are too often launched. 

The strains which arise from our constitutional system and our cultural 
background are aggravated during periods of strong executive leader- 
ship and expansion of the executive. Strong executive leadership appears, 

* Consult Finer, The British System, page s2r supra. / 
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while it is in operation, to cure the ailments, but under our present condi- 
tions it nonetheless leads inevitably to aggravation. The dry fruit of this 
aggravation is harvested in the period of weakest leadership. And jealous 
though they are of their powers and prerogatives, legislators normally 
renounce some of them during periods of national crisis. This was what 
happened under the administration of Franklin Roosevelt. His brilliant 
personality and self-confidence in confronting the domestic crisis of the 
thirties and the succeeding international crisis encouraged as great a dele- 
gation of power as any American Congress has ever participated in. 
Legislative regret and resentment over this delegation was already gather- 
ing force in the late 1930’s. Pressure accumulated because of the insolence 
and brilliance of the exceptional group of energetic administrators and 
advisors whom the President gathered round him. The demand for a 
redress of the balance—for revenge against the disrespectful usurpers— 
grew through the thirties and was scarcely held in check by the continua- 
tion of the crisis and the exceptional personal and political capacities of 
the late President. His replacement by Mr. Truman and the renaissance 
of demands for normality after the war released the flood of resentment 


which had been storing up against the chief executive and against the 
bureaucrats. 


Ill 


The animus of the legislator against the bureaucrat is fed further by 
another cleavage in American life. We refer here to the tension between 
intellectuals and politicians. Although this country, more than any other, 
owes its origins as a state to intellectuals, ever since the Jacksonian revo- 
lution there has been a distrust of intellectuals in politics and a distrust of 
politics among intellectuals. For nearly one hundred years the intellectuals 
of this country were identified with the genteel tradition—a tradition 
which stood in conflict with the rough-handed politics of the big city 
machines, and particularly with the urban, predominantly immigrant 
working classes of the big cities and the dour, commercially minded 
farmers of the Middle West. They stood apart too from the energetic 
capitalistic enterprisers of the great periods of economic expansion which 
followed the Civil and First World Wars. Academic intellectuals in- 
spired by Germany and Great Britain had contributed greatly to the 
establishment of the merit system in the federal civil service. In many 
other contexts their estangement from the prevailing modes of activity of 
the “hail fellow well met” politician was evident. Those who lived in 
the light of the genteel tradition identified themselves with a cultural 
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pattern which was waning. In doing so a large section of the American in- 
tellectual classes found themselves in opposition to most of the prospering 
tendencies in American life; they felt a stronger kinship with European 
cultural standards and practices and with sections of the population of the 
Eastern seaboard—the Eastern “aristocracy”—which felt an inner sym- 
pathy with the British pattern of life. 

This attitude was by no means universal among the intellectuals. 
There was already much intellectual hostility towards the genteel tra- 
dition before the First World War, and afterward the flood engulfed it. 
Nonetheless the intellectual liberalism which drew its inspiration from 
Veblen, Dewey and Mencken and which opposed the genteel tradition 
was at least as antagonistic towards politics and politicians as the in- 
tellectuals whom they criticized. Although with the exception of Mencken 
and a few of the literary men, these critics of American politics were not 
admirers of European institutions, their critical attitude towards America 
and their sympathy with the socialistic aspects of the Russian Revolu- 
tion made it easy for those who regarded themselves as the chief incor- 
poration of American values to label the critics as un-American. This 
latter view was common among many politicians long before the Roose- 
velt administration. 

The 1930’s saw the entry of the “intellectuals” into the government on 
an unprecedentedly large scale, and at an unprecedentedly rapid rate. The 
shock to the legislator of the loss of his power to the bureaucracy was 
certainly not rendered easier to bear by the fact that it was being surren- 
dered to the intelligentsia. It was as if two enemies combined to become 
a single enemy; the hostility previously directed against the separate 
enemies now fused on the single object. This has been another element in 
the acerbity of congressional investigations. 

Still other strands in this thread of legislative hostility have been a 
pervasive and peculiar form of xenophobia and the fear of the conse- 
quences of disloyalty. We shall deal first with the former. Although the 
proportion of foreign-born persons in the United States has dwindled 
greatly in the past quarter-century, concern over imperfect assimilation 
is still strong on both sides of the line. It is strong both among the more 
assimilated and less assimilated. Both proclaim the successful achieve- 
ment of their Americanization, and the deficiencies of those who are less 
Americanized. It is natural for human beings who are uncertain of their 
own conformity with a given standard to abuse others for inadequate 
conformity with it. The United States is a country which has undergone 
rapid changes; it is loose in its attachment td most traditions except 
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those of individual freedom and reverence for the Constitution. Ameri- 
cans are relatively unbound by professsional and occupational ties and 
by local loyalties. When we are uncertain about the genuineness of our 
loyalties, we tend to suspect others of not being genuine in their loyal- 
ties. When our loyalties are loosely anchored to particular places and 
institutions, we sometimes feel the need to be loyal more urgently than 
do those persons and societies which are more firmly established in tra- 
ditional loyalties. The very looseness of our loyalties, which on the one 
hand is a condition of our freedom, makes us on the other hand more 
sensitive about our loyalties. Periods of crisis make men feel the need 
for protection; they also make them need to feel loyal to some powerful 
protective institution such as a mighty national state. The less they 
are bound by professional and local loyalties, the more will they feel 
the need for the more inclusive loyalty, and the more suspicious will they 
be of the genuineness and sufficiency of the loyalty of others. The weak- 
ness of the former type of loyalty will strengthen the disposition to think 
in terms of crisis, to interpret situations as if they were crises. Mobile, 
traditionless people will be quicker to see and proclaim a crisis than 
those whose professional and local loyalties hold them fast. 

In the United States politicians have an unusually high degree of social 
mobility. Politicians, more than any other profession, represent the reali- 
zation of the idea of the poor boy who takes advantage of the oppor- 
tunities of an open society and rises to the top. Even more than business 
men and intellectuals, American politicians have moved from the society 
of their birth and youth. They have moved from their earlier residences 
to Washington where they live away from their old friends and associates. 
They have given up their earlier occupation and as we have already said, 
they live in a world full of pitfalls and threats to their professional suc- 
cess. Many of them are, in the old term, “hyphenates” of fairly recent 
generations, and would like to live it down. The one firm foundation of 
their faith is therefore America and all which threatens them is inter- 
preted as a threat to America. There is in consequence a general sus- 
picion among legislators of disloyalty to American standards, of un- 
Americanism, on the part of those who deviate from them in other re- 
spects. Those who challenge them and make them uneasy—bureaucrats 
and intellectuals—are therewith cast outside the circle of the saved, at 
least until they have been cleared. The vague and troubling nature of 
the animosities makes it difficult to formulate them precisely and to 
check them justly. They overflow the bounds of reason: all sorts of an- 
cient enemies, individuals and groups become the targets of these ani- 
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mosities. Once an investigative committee is started to satisfy these 
passions, it brings with it so many other advantages such as publicity, 
advancement, and approbation from more vocal constituents, that it 
keeps going on its own steam. 

The second factor, the fear of disloyalty which might culminate in 
subversion, is a relatively new one on the scene. It points however in the 
same direction and gives a certain form to the vague animosities towards 
the bureaucratic usurpation of legislative power. Whereas earlier fears of 
revolution were focussed on dissidents outside the government—outcasts 
of society who would attack the seats of governmental power from the 
outside—the experience of recent years has given rise to fears and phan- 
tasies of the revolutionary seizure of power by persons within the govern- 
ment. The Communist method of subversion, which was illustrated by 
their interest in the ministries of interior and defense, had its efficacy 
demonstrated in the Czech coup dat in 1948. The shock caused by 
events in Prague combined with the anti-bureaucratic disposition and the 
exaggerated sensitivity to disloyalty to add heat and fury to investiga- 
tions into the workings of the administrative branch of the American 
government. The discovery of some genuine cases of espionage and in- 


tended subversion has given such subjective plausibility to these fears 
that they have now come to seem, to those who shared the more general 
apprehensions, to justify any accusation. 


IV 


It must not be thought that the strong emotions of uneasy legislators 
are reserved only for bureaucrats, intellectuals, and agents of foreign 
subversion, etc. Congressmen conducting investigations are not always 
the friends of the existing economic system or of the “vested interests” 
of big business. In the main, congressional investigations, even when they 
are hostile to great economic organizations, usually treat individual 
business men politely. It is also probably true that in this most recent 
period where the various categories of the legislator’s internal and foreign 
enemies have preoccupied them, “big business” has been treated rather 
respectfully. It is not always so however. Congress in its sentiments is 
disposed to sympathize with the small business man and to look with sus- 
picion on the great organizations. Legislators in the United States are 
disproportionately of small town origin and their values too are those of 
the small town society. Big business represents a negation of these values. 
Moreover in addition to these fundamental sentiments and principles 
which favor small business, many of the legislator’s errands on behalf of 
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constituents are conducted for small business men. Not all the grievance 
which flows from injustice or rebuff is directed toward the bureaucrat. 
Some of its goes towards big business. 

On the other hand big business represents the successful culmination 
of the aspirations of the small business man; he who sympathizes with 
the latter cannot withhold some admiration from the former. Many of 
the great American industrial achievements which make legislators proud 
of their American nationality are the achievements of ‘big business men.” 
Their attitude towards big business is therefore ambivalent. Big business 
is vast, impersonal and often creates hardships for their small business 
constituents. Moreover it very often works through sophisticated lobby- 
ists whose personal charm and favor do not always eradicate the guilty 
feeling of having allowed oneself to be seduced by the “vested interests,” 
and do in fact generate guilt for having yielded to their blandishments. 
As a result of this ambivalence in loyalties to the different strata of the 
business community, legislative attitudes towards big business are more 
fluctuating than they are towards bureaucrats, intellectuals and sub- 
versives. When the tide turns against the big business man, as it did for 
instance in the 1930’s, and they become the objects of investigation, the 
violence of tone and the acrimonious method of conducting an inquiry 
can reach the extremes which the investigations of other targets have 
reached since the Second World War. 


Vv 


In the tense atmosphere of the legislative investigation, where accumu- 
lated passions are released against potential or imagined enemies, each 
accusingly worded question or hostilely intended general statement 
sets the stage for more bitter accusations and more violent denunciation. 
The pattern of discourse already too prevalent in American political life— 
that a point cannot be made unless it is overstressed and reiterated in the 
strongest possible terms—has been further developed by congressional 
investigations and made into the standard currency of American legis- 
lative and political argument. Legislators who feel relatively little animos- 
ity against their opponents use this language because it has become a con- 
vention of their profession or because to be heard in the clamor of sensa- 
tional words, they too must speak sensationally. It is not only that injus- 
tices are done to administrators and private individuals and that the proc- 
esses of administration, even on the highest levels, are impeded by the way 
in which congressional investigations are sometimes carried on. The main 
defect does not lie in the fact that the conduct of the investigative commit- 
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tees, which are most unscrupulous in their desire for publicity, discredits in- 
vestigative committees in general and causes their valuable achievements 
and outstanding merits to be overlooked. The deeper damage consists 
in what it is doing to the tone and etiquette of American political life. 
The tolerance and calm which are necessary for rational discussion of the 
extremely complicated and difficult alternatives confronting us are greatly 
diminished by the standards of political discourse which the most vocifer- 
ous of congressional investigative bodies are establishing. This is a time 
when it is most desirable and necessary that the older crudities of mind 
and sentiment should be replaced by dispassionate reflection and care- 
fully measured statement. The tact and self-restraint which are essential 
to the political life of a democracy are stunted in this atmosphere. 

By their disrespect for the proprieties, without which an efficient demo- 
cratic government cannot function, the reputation of the political pro- 
fession is further besmirched and the quality of its performance is re- 
duced. The injury which the low prestige of the political career has done 
to our country has fortunately been neutralized by the sound sense of the 
mass of the population, and the exceptional devotion to the public good of 
a small number of morally and intellectually eminent men in each genera- 
tion. The nature of the tasks facing politicians today however is so 
taxing to every moral and intellectual resource that the questionable 
luxury of political savagery can no longer be afforded. Yet the situation 
is not easily curable. The misbehavior of a significant minority of legis- 
lators lowers the esteem in which the professional politician is held. This 
low esteem is in its turn one of the factors which accounts for the excesses 
in the conduct of the legislators in investigation and other activities. 
In a situation which seems much like a vicious circle at least part of the 
remedy must be sought in greater tactfulness and restraint. It is not too 
much to hope that if legislators, politicians and citizens can be made 
more aware of the delicate balance on which the free society rests, some of 
them will change their behavior and others will no longer support or 
tolerate practices which are harmful to the democratic system. 















Congressional Investigations: 


THE ROLE OF THE PRESS 


Irvine Drtiiarpt 
The public has been much abused, the time of legislative bodies uselessly consumed 
and the rights of the citizen ruthlessly invaded under the now familiar pretext of 
legislative investigation. ... Courts and grand juries are the only inquisitions into 
crime in this country. I do not recognize that Congress is the grand inquest of the 
nation. 
HESE WORDS seem to reflect present-day dislike if not disgust 
at the excesses of congressional investigations. Yet they are not 
new words. They go back more than seventy years. They were 
written privately by Samuel Freeman Miller, second of Lincoln’s five 
appointees to the United States Supreme Court, who delivered the unani- 
mous decision in Kilbourn v. Thompson.’ Since the impact of that ruling 
and its subsequent fate are discussed fully by Professor McGeary in this 
symposium,* it is enough here to say that the 1880 court held that the 
Constitution did not vest in either branch of Congress a general power 
to punish for contempt. 

But the problem of excesses in congressional investigations was already 
an old one in 1880. A half-century earlier, the Seventeenth Congress, 
which sat from 1821 to 1823, had gone to such lengths in conducting in- 
quiries as to merit criticism in these quite modern terms: “Committees 
pointed out little items, peeped behind curtains and under beds, not so 
eager, it would appear, to correct abuses as to collect campaign material 
for damaging some candidate.’’s 

Even so, by the time the first serious doubts arose the congressional in- 
vestigation was established in practice and proved in value. For from the 
very start of congressional government in 1789, it was taken for granted 
that the power to legislate included the power to inquire. 

As early as 1792, a committee of the House of Representatives em- 

t Editorial Page Editor, St. Louis Post-Dispatch. 

* Consult McGeary, Historical Development, page 425 supra. 

* Tourtellot, The Anatomy of American Politics 103 (1950). 

2 103 U.S. 168 (1880). 

3 Ives, In Place of Congressional “Circuses,” N.Y. Times Magazine 20 (Aug. 27, 1950). 
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ployed the power to send for persons and papers in an investigation of 
Gen. Arthur St. Clair’s deplorable defeat the preceding year in the Ohio 
wilderness. A Senate committee used the same power in an inquiry in 
1818 into the administration of the Seminole War in Florida. Alexander 
Hamilton, first Secretary of the Treasury, asked for a congressional in- 
vestigation as an answer to criticism brought against him for the conduct 
of his office. 

So it is clear that the investigative activities of Congress are as old 
as Congress itself. No less clear is the fact that great social and political 
good has come from congressional investigations. The record of 160 
years shows that time after time the congressional inquiry has been the 
means for throwing light into dark corners, for demonstrating the need 
for legislative action, for informing the public and opening the way to 
improvement and reform. 

My part of this symposium, however, is not to defend the congressional 
investigation against its detractors and misusers, but to consider the rela- 
tions between the congressional investigation and the press. In particular, 
my part is to examine the extent to which the press is responsible for the 
character of the congressional inquiry, including its procedure and tone as 
well as its purpose. 

Since this assignment puts me inevitably in the critic’s seat let me say 
that I believe the press of the United States, notwithstanding its many 
faults, to be the most informed and most informing press in the world. 
To the best of my knowledge only the British press is comparable. But 
our press is not nearly so good as it should be or could be and one of the 
respects in which it needs to improve itself is in its relation to congressional 
investigations. 

Many of the faults which characterize the handling of inquiries by con- 
gressional committees today are faults which are common to the opera- 
tion of our daily newspapers generally. Some of these shortcomings are 
chargeable to the owners and publishers. My own opinion is that these 
faults to a very large degree can be chalked up against those of us who 
write and edit the editorial pages and our brethren of the news columns, 
the news and telegraph editors. 

Let us first consider congressional investigations in the news columns. 
News still is the unusual. The ancient definition of news in terms of “man 
bites dog’”’ continues in the main to hold good. That is why charges of 
disloyalty receive immediate attention. It would be a sad day, indeed, in 
the United States were disloyalty ever to become so common that it 
would no longer be regarded as news. 
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So far so good. Where the trouble begins is in the presentation of this 
news in a relatively large number of papers. With an eye on circulation, 
disloyalty charges, for example, are played up in sensational headlines, 
especially if the charges involve a government employee whose loyalty 
is a matter of particular importance. As costs of publishing mount, the 
proportion of advertising space is high with the result that space for 
news is frequently reduced. So it is that the direct news from congressional 
investigations always gets printed. As a rule, denials receive less atten- 
tion than the charges. Even proof of innocence may never catch up with 
assertions of guilt. Indeed, proof of innocence may come so late as to be 
almost unrelated to the original charges. 

For a long time sensational display of news was explained, if not justi- 
fied, in terms of the competition among newspapers for readers. It was 
often said by editors and publishers that they were driven to bigger and 
bigger headlines against their own instincts and desires. Perhaps this 
explanation had a certain validity at one time. But now competition with- 
in the newspaper field has declined as community after community has 
seen the merging of newspaper interests. The publisher of the only news- 
paper in a city can hardly say today that competition requires him to 
match in his newspaper the irresponsibility of some utterly unrestrained 
congressional “investigator”! 

Yet even the most devoted editor is not entirely a free agent on the 
side of truth. I can best illustrate this by quoting the late Oliver Kirby 
Bovard, managing editor of the St. Louis Post-Dispatch, from 1908 to 
1938. He called my attention to a modest news item below the fold on 
page one of the latest edition, just arrived on his desk from the press room. 

“Here,” said the managing editor, as he circled the item with his pencil, “‘is a lie. I 
know it is a lie, but I must print it because it is spoken by a prominent public official. 
The public official’s name and position make the lie news. Were the source some un- 
known person I could and would gladly throw it in the waste basket. I have done what 
I can do to show that I know that the statement is untrue by putting it under a small 
headline and printing only enough of it to make an entry in the record of the day’s 
news. Printing these lies, even this way, is one of the hardest things I have to do.” 


Admittedly there are not many Bovards at the desks of our managing 
editors. Were there more, the presentation of news of reckless, unsup- 
ported charges from the halls of Congress would have been substantially 
different this past year. 

The managing editor manifestly may not label each news item with a 
tag either “true” or “untrue.” First of all, he cannot possibly know where 
truth is in all cases. Second, it is not his duty as a presenter of the news 
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to deal also in opinion. He must leave this sorting of the lies, in part at 
least, to those under attack. By printing the denials and the evidence to 
support the denials he can help bring truth to light. 

Meantime, responsibility falls on the editorial writers. It is their pro- 
fessional duty to take up the news and tell the readers what fairly can be 
thought of it. The editorial writers can express doubts if doubts they hold. 
They can ask questions if they do not know and cannot readily find out 
the answers. They can say they do not believe without proof and give the 
reason for their disbelief. They can say a statement is untrue if they have 
the means to prove it so. They can make it plain what the newspaper 
itself thinks about news which it is compelled to print because of its 
official origin. They can expressly take the name of the paper away from 
one piece of news just as they can put the paper’s name to other news. 
They can declare the paper’s position again and again, in both words 
and cartoons until they are sure that their readers are informed as to 
where truth and falsehood reside. 

This sharp line between news and comment on the news—and news 
and comment on congressional investigations are no different from news 
and comment on other public matters—is a vital protection of the best 
interests of the newspaper reader. 

Consider the still unproved charges of widespread infiltration of Com- 
munists into the Department of State as made early in 1950 by United 
States Senator Joseph R. McCarthy of Wisconsin. To their credit, many 
editorial pages criticized the technique of the unproved accusation. The 
Milwaukee Journal, the largest newspaper in Senator McCarthy’s own 
state, was one of the very first to disavow not only what he had to say, 
but also his method. Yet because the source was a United States Senator 
from Wisconsin and because his charges were directed at the highest- 
ranking cabinet officer, the Secretary of State, The Milwaukee Journal 
printed the accusations prominently on page one. However, all too many 
newspapers seemed much more interested in exploiting the charges in 
black, scare-type headlines than they were in setting these charges in 
perspective by means of informative editorials. 

Is not a newspaper inconsistent when it presents prominently in its 
leading news columns charges it disavows on its editorial page? The old 
question comes up again in connection, for example, with the indiscre- 
tions of the House Un-American Activities Committee. 

Inconsistency or not, I see no safe course but to follow this practice, 
providing that the news presentation is within reasonable bounds. My 
own conviction, based on substantial observation, is that adequate dis- 
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avowal on an editorial page which makes a rule of having something to 
say and, hence, gathers a solid field of readers is not at serious disad- 
vantage with page one. Certainly, it would inject a dangerous principle 
into the operation of our free press if an attempt were made to produce 
a direct correspondence between news presentation and editorial opinion. 

Still another question concerns the proper treatment by a newspaper 
of a minority report concerning congressional investigation. Assuming 
there are dissenters on the committee, shall their views obtain equal 
treatment with the views of the majority? Are the minority members 
justified in seeking to dramatize their views and otherwise attract public 
attention to their position? 

Actually such extraordinary efforts should be unnecessary. In a news- 
paper whose editors seek to evaluate news fairly, a minority report on a 
congressional investigation will be judged on its own merits. Quite con- 
ceivably the report of the minority may be of greater interest than the 
report of the majority. The test should be the news value of the report, not 
its origin. 

A worthwhile, constructive investigation by a congressional committee 
may be a reflection on the press. It may mean that a committee of Con- 
gress has undertaken an inquiry into a problem which the press itself 
should have held up to public light. But a valuable investigation may also 
mean that an alert newspaper called attention to matters which needed a 
congressional inquiry and persisted until the investigation was obtained. 
Then a newspaper may identify itself with an inquiry and help the in- 
vestigators with sound suggestions and extensive reporting of its hearings 
and findings. 

It may be speaking the obvious to say that the press should encourage 
beneficial investigations and oppose those which are harmful. This 
needs saying nonetheless. Among the newspapers which take this re- 
sponsibility seriously, The Washington Post, it seems to me, deserves 
special notice. Published where it can be read easily every day by official 
Washington, that vigilant daily does an excellent job of counseling Con- 
gress in the matter of investigations, actual and contemplated. Marquis 
W. Childs stands out in the large company of columnists as one who 
watches congressional investigations closely, reports on them for a nation- 
al audience and seeks to influence them for the public good. 

Upon occasion a newspaper has misjudged a congressional investiga- 
tion and attributed wrong motives to its chief proponent. When the 
late Senator Thomas J. Walsh of Montana dug into the Teapot Dome 
oil scandals of the ’20’s one of the most responsible and respected news- 
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papers in the country belittled his undertaking and sought to discredit 
his intentions. In the end, Senator Walsh was widely applauded for per- 
forming an outstanding public service. 

Inevitably the quality of congressional investigations will reflect the 
quality of Congress. If the voters elect men of high purpose and scrupu- 
lous regard for the rights of others to the House and Senate, the in- 
quiries of House and Senate will show these characteristics. Senator 
McCarthy’s immediate predecessor in his seat was Robert M. LaFollette, 
Jr., who conducted a notable investigation into the violation of civil 
rights of citizens. It would be hard to select a more striking contrast in 
senators, in interests in congressional investigations and in methods than 
is afforded by these two successive senators from the same state and the 
same electorate. 

Thus, the press can make a major contribution to the improvement of 
congressional investigations by doing its part to nominate and elect 
qualified men to Congress. Had the nation’s press been fully alert and 
influential in this activity last year it could be questioned whether some 
one hundred representatives would be, as this is written, seeking seats on 
the House Un-American Activities Committee. Of all the suggestions 
with respect to the press in this necessarily limited part of the symposium, 
none can be of greater influence for wise use of the investigative power 
than that the press shall weigh and decide among candidates, not by the 
test of factional and party affiliation, but by the test of capacity for public 
service. I say this recognizing that some citizens may still regard Senator 
McCarthy as a public servant and his performance as a help to the 
country. Surely words have a more precise meaning for most people. 

By way of summary then let me say that in my judgment Congress it- 
self is only immediately responsible for the character and quality of con- 
gressional investigations. In any broad sense, it is the duty of the press, as 
guardian of the public interest and purveyor of public opinion, to see that 
these official inquiries serve the needs of the great rank and file of citizens. 
Thus, it is up to the newspapers to guide the voters in nominating and 
electing to Congress men and women who will make constructive use of 
the investigative function. It is up to the newspapers to hold members of 
Congress, once they are elected, stanchly on this course of public service. 
Insofar as that they are not doing this, the custodians of our free press are 
defaulting on a major responsibility. When democratic institutions are 
under attack around the world, our newspapers can default only at their 
own peril. 





Congressional Investigations: 


DEFAMATION IMMUNITY 


ECENT congressional investigations have raised in acute form the prob- 
lem of the remedies for defamation in congressional hearings. A person 
seeking to bring a libel suit is confronted, first of all, by the absolute 

privilege of legislators to publish false and defamatory matter in the per- 
formance of legislative functions,’ a privilege based on immunity explicitly 
granted by the United States Constitution and the constitutions of a large 
majority of the states.* Further, these provisions have been liberally construed 
by extending immunity to all things generally done in a session of the legisla- 
ture,} whether in committees or the general assembly.‘ This privilege does not 
extend, however, to a congressman’s repetition outside Congress of remarks 
originally made within the scope of his legislative duties.’ An absolute im- 
munity from defamation suits is also usually considered to protect witnesses 
compelled to appear before congressional investigating committees.‘ The 
privilege, which was extended by analogy to that granted judicial witnesses, 
appears to be limited only by the requirement that the witness’s answers must 
be such that he could reasonably believe them to be pertinent to the questions 
asked; he need not decide for himself whether the questions are relevant to the 


t Prosser, Torts § 94(a)(2) (1941); Rest., Torts § 590, Comment a (1938). 


2 U.S. Const. Art. 1, § 6, cl. x. State constitutional provisions are collected in 30 Neb. L. 
Rev. 107, 108 (1950). 


3 In Coffin v. Coffin, Rae RA an tn i peamderenacmnbard mes lpbeden 9 A 
lator's privilege at length, stating that it extended to debates and speeches, voting, written 
reports—whether exercised according to the rules or irregularly—and even extends, in certain 
cases, outside the walls of the representatives’ chamber. In sum, a legislator’s privilege in- 
cluded everything said or done by him in the exercise of the functions of that office. In Kil- 
bourne v. Thompson, 103 U.S. 168 (1880), the Supreme Court held a resolution, the report to 
the House, and the vote on it to be privileged. Cochran v. Couzens, 42 F. ad 786 (App. D.C., 
1930) and Cole v. Richards, eee. 198 Atl. 466 (1932), held a speech on the for to 
be privileged. A liberal construction will in determining whether the statements 
sa ttiadh capieiaanentnaaniin tetas secant: Tanner v. Gault, 20 Ohio App. 
243, 153 N.E. 124 (1926); cf. Barsky v. United States, 167 F. 2d 241 (App. D.C., 1948). 


4 Van Riper v. Tumulty, 26 N.J. Misc. 37, 56 A. 2d 614 (S.Ct., 1948); see Coffin v. Coffin, 
4 Mass. 1 (1808). 


‘“There is no absolute privilege to disseminate the Congressional Record or reprints 
ere worn eens il typ cin V5 purse ig “be Gal ou ” Republication of 


person.’ 
ve proceedings has only qualified privilege. Rest., Torts § 590, Comment b (1938). 
See Long v. Ansell, 69 F. ad 386 (App. D.C., 1933), aff'd 293 U.S. 76 (1934). 


* Prosser, Torts § 94(a)(2) (1941). 
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matter under inquiry.’ The protection afforded a voluntary witness is more 
in doubt. In Wright v. Lothrop the Massachusetts court decided that the privi- 
lege of one who testifies voluntarily before a legislative committee is conditional 
rather than absolute and may be defeated by malice; in determining malice the 
court may consider whether the statement was relevant to the inquiry.* Never- 
theless, extension of the analogy between legislative and judicial witnesses 
might provide a basis for granting a more complete privilege to voluntary wit- 
nesses in legislative hearings.’ It has, on the other hand, been argued that in the 
absence of the many procedural limitations serving to curb defamation in court 
all witnesses before legislative hearings should be granted only a conditional 
privilege.*° As the law stands, however, the immunity from suit of legislators 
and at least those witnesses compelled to testify is absolute. Various changes 
in the present law have been proposed, ranging from congressiona! procedural 
reforms to a proposal making congressmen subject to suit for libel with the 
government paying the expenses of recovery. But the difficulty of obtaining 
an effective remedy against either congressman or witnesses is apparent when 
it is remembered that it would be dependent for its initiation upon congres- 
sional action. 

The problem of defamation in congressional investigations is magnified 
many times when newspapers all over the country republish libelous state- 
ments.* As a recent example, Owen Lattimore described the strategy used 
by his lawyers as having been adopted knowing the battle was being fought 
largely in the newspapers.” Yet, as he saw it, his only recourse was to write a 
book setting forth the facts in rebuttal of the charges made against him. The 
general impression apparently is that newspapers which reprint defamatory re- 
marks made in Congress are immune from libel suits. And the Cresson cases," as 
the most recent judicial expression on this issue, indicate that such an impression 
may be justified. Defamatory remarks made during a congressional investiga- 
tion were picked up by several nationwide news services and published by news- 
papers all over the country. Libel suits brought against four newspapers re- 
sulted in decisions by courts in Pennsylvania, Kentucky, Minnesota, and 
Texas agreeing that the plaintiffs were not entitled to relief. Since the state- 


* Consult Dilliard, The Role of the Press, page 585 supra. 

1 Kelly v. Daro, 47 Cal. App. 2d 418, 118 P. ad 37 (1941); Sheppard v. Bryant, 191 Mass. 
sot, 78 N.E. 394 (1906); Wright v. Lothrop, 149 Mass. 385, 21 N.E. 963 (1889); Goffin v. 
Donnelly, 6 Q.B.D. 307 (1881); Terry v. Fellows, 21 La. Ann. 375 (1869). 

® 149 Mass. 385, 21 N.E. 963 (1889). 

* Compare Prosser, Torts § 94, at 824 (1941) with ibid. § 94, at 828. 

' na yes ayer aes Defamation in Congressional Hearings, 16 Univ. Chi. L. Rev. 544, 553 
1949). 
Lattimore, Ordeal by Slander (1949). 
™ Cresson v. North American Co., 280 Pa. 373, 124 Atl. 495 (1924); Cresson v. Louisville 


Courier, 299 Fed. 487 (C.A. 6th, 1924); Cresson v. Dispatch Printing Co., 2gr Fed. 632 (Minn., 
1923); Cresson v. Wortham-Carter Publishing Co., 248 S.W. 1977 (Tex. Civ. App., 1923). 
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ments published set forth the majority report of a committee appointed by 
Congress, they were clearly within the privilege to reprint legislative proceed- 
ings and could not afford a basis of liability, even though libelous. 

However, the context of rules in which newspaper liability is set would seem 
to indicate the possibility, or at least the desirability, of a remedy in the form 
of an action for defamation. Generally, a newspaper, on the basis of its strict 
liability for publishing libel, is liable for intentionally publishing a remark though 
ignorant of its defamatory meaning, and has no privilege to publish defama- 
tion merely because of its news value." In addition, the rule is well established 
that one who repeats is as liable as one who originates a defamatory remark," 
Finally, the closely related privilege granted the press to comment on matters 
of public concern is limited by the requirement that the comment must be 
presented as honest opinion.’ 

A privilege to reprint the proceedings of the legislature, though now well 
established, did not exist at early common law." The privilege, first recognized 
in connection with court proceedings, by analogy was extended to legislative 
and administrative proceedings. Since cases on judicial privilege constitute 
by far the majority of decisions on newspaper privilege, and since the courts 
themselves have not distinguished between the two instances—treating the 
privileges, as well as the limitations on them, as different aspects of the same 
problem—most of the cases concern reports of court proceedings. 

In 1799 the Court of King’s Bench, considering whether to grant an informa- 
tion for criminal libel, treated the doctrine of newspaper privilege to print 
judicial proceedings as well settled, justifying it in terms of the importance to 
the public that court proceedings should be universally known.’? The question 
of the right to report legislative as well as judicial proceedings arose in 1836, 
when it was decided that the fact that the defendant had been directed by the 
House of Commons to publish all their parliamentary reports did not justify 
his publishing a report containing a libel.** Shortly thereafter Parliament, 
alarmed by the implications of this decision, passed an act providing that all 
such actions should be stayed on the production of an affidavit or certificate 
stating that any paper, the subject of an action for libel, was printed on the 
order of either House of Parliament.’ Whether a newspaper was liable for print- 
ing, on its own initiative, an accurate report of a debate in the House of Lords 


*3 Prosser, Torts §o4(b)(4) (1941). 

4 Prosser, Torts § 93, at 812 (1941); Rest., Torts § 578 (1938); Chafee, Government and 
Mass Communications 79 (1947). 

5 Prosser, Torts § 94(b)(5) (1941); Rest., Torts § 606(1) (1938); Chafee, Government 
and Mass Communications 83 (1947). 


‘6 For a discussion of the development of the concept of privilege consult 8 Holdsworth, 
History of English Law 375 (1926). 


7 Rex v. Wright, 8 T. R, 293 (K.B., 1799). 
8 Stockdale v. Hansard, 9 A. & E. 1 (Q.B., 1839). 
93 & 4 Vict., c. 9 (1840). 
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was first decided in 1868 in Wason v. Walter.*° There the conclusion was reached 
that the need for the community to know what happened in Parliament made 
essential a holding that such a report was privileged. 

A similar result was reached in the American cases. A year after the decision 
in Wason v. Walter, the Louisiana supreme court held that a newspaper report 
of testimony given before a congressional committee, parts of which were libelous, 
was privileged.* In Cowley 0. Pulsifer,” Justice Holmes set forth the reasons 
behind the privilege to reprint judicial proceedings: 

It is desirable that the trial of causes should take place under the public eye, not 
because the controversies of one citizen with another are of public concern, but be- 
cause it is of the highest moment that those who administer justice should always 
act under the sense of public responsibility, and that every citizen should be able to 
satisfy himself with his own eyes as to the mode in which a public duty is performed. 

Though these cases agreed that there werevalid reasons for granting a privilege 
to reprint legislative and judicial proceedings open to the public, they also agreed 
that the privilege could be defeated. Under the common law and most state stat- 
utes” such a report must meet certain requirements to come within the protec- 
tion of the privilege. 


A Fair and Accurate Report 


The fairness and accuracy required of a privileged report are limited to the 
report itself, since unfairness or procedural inadequacy within the proceedings 
does not affect the privilege to report them.” Further, the report need be only 
substantially correct—a few slight deviations will not destroy the privilege.” 
This is not to say, of course, that plaintiffs do not recover for gross inaccuracies 
or reports which are plainly unfair. The decision of a Rhode Island court, 
going so far as to hold unfair a report containing “mere arbitrary selections, 
consisting of those portions which impute crime or moral turpitude,””’ indi- 
cates that even a formally accurate report which presents an obviously biased 
picture of proceedings may be found by a jury to be unfair. As a final considera- 
tion, there is the general rule that a newspaper cannot escape liability because 
of reliance on the reputation for accuracy of the news service furnishing the 
story.”* 


2 38 L.J.Q.B. 34 (1868). 137 Mass. 392 (1884). 
* Terry v. Fellows, 21 La. Ann. 375, 377 (1869). 3 Thid., at 304. 

*4 For a collection of the statutes consult Hale, Law of the Press 86 (1948). 

8 Cresson v. North American Co., 280 Pa. 373, 124 Atl. 495 (1924). 


26 Shiver v. Valdosta Press, 61 S.E. 2d 221 (Ga. App., 1950); Little v. Allen, 149 Kan. 414, 
87 P. ad 510 (1939); Begley v. Louisville Times Co., 272 Ky. 805, 115 S.W. ad 345 (1938). 

#1 Metcalf v. Times Publishing Co., 20 R.I. 674, 40 Atl. 864 (1898). 

** Carey v. Hearst Publications, 19 Wash. 2d 655, 143 P. 2d 857 (1943); Wood v. Consti- 


tution Publishing Co., 57 Ga. App. 123, 194 S.E. 760 (1937), aff'd 187 Ga. 377, 200 S.E. 131 
(1938). 
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Scope of the Proceedings 

A newspaper prints at its peril reports of statements which were not made 
during an official proceeding, though made in connection with or with regard 
to it. Thus the existing cases indicate that statements to the press or conversa- 
tions among participants in a legislative hearing, though directly concerning 
the matter under investigation, would not be privileged if made before, after, 
or in some other way outside the hearing itself.*® The major problem, of course, 
is that of defining the boundaries of the hearing.*° 


Comment by the Reporter 


Unless brought within the scope of the privilege of fair comment on matters 
of public interest, comments or interpolations are not privileged.** The possible 
effect of such a rule is illustrated by a recent Georgia case in which the court 
stated that, when a newspaper goes beyond a report of court proceedings and 
inserts additional defamatory matter, such additions, if false, render the whole 
publication unprotected by privilege. The court added that whether the words 


inserted were an immaterial inaccuracy or an unauthorized enlargement was a 
question for a jury.# 


Malice 


Though a report meets all of the above requirements, a qualified privilege 
can be defeated by proof of malice.*3 The difficult determination, in view of the 
ambiguity of the word “malice” and the various legal applications of the term,?4 
is that of the kind of motivation necessary to destroy the privilege. The courts 
say it is “actual” or “express” rather than “implied” malice that is required. 
Beyond distinguishing the variety of malice implied as a matter of law when a 


29 Rogers v. Courier Post, 2 N.J. 393, 66 A. 2d 869 (1949); Bridgewood v. Newspaper PM, 
194 N.Y. Misc. 750, 87 N.Y.S. 2d 482 (S.Ct., 1949); Jacobs v. Herlands, 17 N.Y.S. 2d 711 
(S.Ct., 1940), aff'd as9 App. Div. 823, 19 N.Y.S. ad 770 (1940); Atlantic News Publishing Co. 
v. Medlock, 123 Ga. 714, 51 S.E. 756 (1905). 


3° As an example, the majority rule appears to be that pleadings filed in a suit but not yet 
acted upon are not privileged as reports of official proceedings. Prosser, Torts § 94, at 845 
(1941). However, it has also been held that complaints are privileged as soon as of public rec- 
ord. Shiver v. Valdosta Press, 61 S.E. 2d 221 (Ga. App., 1950); Campbell v. New York Eve- 
ning Post, 245 N.Y. 320, 157 N.E. 153 (1927). 


3 Prosser, Torts § 94(b)(s5) (1941). 

# Atlanta Journal Co. v..Doyal, 82 Ga. App. 321, 60 S.E. ad 802 (1950). 

33 Prosser, Torts § 94, at 849 (1941). The law of New York is an exception to this rule. A 
fair and accurate report is privileged regardless of the motives behind its publication. N.Y. 
Civ. Prac. Act § 337; Farrell v. New York Evening Post, 167 N.Y. Misc. 412, 3 N.Y.S. ad 
1018 (S. Ct., 1938). 

34 Malice is defined in varying situations as want of probable cause, as wanton disregard of a 
duty, as the intent to do a wrongful act, as personal spite or ill will, and as absence of just 
cause or excuse, to name but a few. Malice, 26 Words & Phrases 144 (1940). 


4s E.g., Atlanta Journal Co. v. Doyal, 82 Ga. App. 321, 60 S.E. 2d 802 (1950); Swearingen 
v. Parkersburg Sentinel Co., 125 W.Va. 731, 26S.E. 2d 209 (1943). 
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statement is found to be defamatory, such a definition is of little help. Certainly 
a court will not immunize a newspaper if it can be shown, for example, that the 
newspaper was known to have announced its intention to “get” the plaintiff 
and utilized its first opportunity to do so.%* The question as yet not clearly 
defined, however, is whether there exist other less obvious bases for finding a 
defendant’s motives inconsistent with the purposes and policy of the privilege. 
For example, lack of reasonable belief in the truth of the statements made is 
held to defeat the qualified privilege of fair comment.*? The conclusion might 
be reached, by analogy, that a newspaper printing remarks made during a 
congressional investigation which it actually knew or believed to be false should 
not be allowed to claim the immunity of privilege. It is doubtful that any more 
than such a minimal standard could be maintained consistently with the justi- 
fication for the privilege: the desire to keep the public informed of the workings 
of its government.** That a jury could find that printing detrimental remarks 
with knowledge of their falsity constitutes an improper motive is, neverthe- 
less, a possibility worth considering. 

Extension of the concept of malice in the foregoing manner might be accom- 
plished without too much difficulty. Some courts have found appealing the 
argument that, as a correlative of immunity from liability, newspapers have a 
duty to keep the public informed—a duty which must be performed in a 
reasonably conscientious manner.** Though at present little more than a moral 
obligation, the mere recognition that some sort of duty exists may be a basis 
for argument in future cases that the duty should be legally enforceable by 
requiring a high standard of reporting from newspapers wishing to avail them- 
selves of their privilege. 

Proper use of privilege could be taken to imply both proper motivation for 
the publication, and publication in such a manner that a fair impression would 
be conveyed to the average reader.** Thus, not only proof that the newspaper 
was out to “get” the plaintiff, but a showing that the report was exaggerated, 
distorted, or colored is a possible foundation on which to build a charge of 

3° Atlanta Journal Co. v. Doyal, 82 Ga. App. 321, 60 S.E. ad 802 (1950); Bausewine v. 
Norristown Herald, 351 Pa. 634, 41 A. ad 736 (1945). 

37 Prosser, Torts § 94, at 844, 852 (1941). 

38 Colwey v. Pulsifer, 137 Mass. 392 (1884). “The fact that the press is ever ready to publish 
any irregularities or acts of favoritism has a tendency to keep officials up to the high mark of 
their calling.” Briar Cliff Lodge Hotel v. Citizen Sentinel Publisher, Inc., 260 N.Y. 106, 118, 
183 N.E. 193, 197 (1932). 

39 Swearingen v. Parkersburg Sentinel Co., 125 W.Va. 731, 26 S.E. ad 209 (1943). 

« A third aspect would be the unexpressed motivation of the publisher of the defamation, 
insofar as it can be established. In addition to exaggeration and distortion in the report, re- 
fusal to retract false statements or to allow the injured person to reply might be evidence of 
improper motive. For a discussion of the possible value of rules requiring retraction and 


—- SSR aE ay Cane Sa, Sees end Ses Geen, ¢. 6 
1947). 
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malice. In the limited situation where an inaccuracy or exaggeration imputes 
crime, the courts have held that the remarks, if false, defeat the qualified 
privilege without the need of proving malice.“ Such an error would not be 
difficult to make in reporting some of the more sensational congressional in- 
vestigations; but, unless the imputation of crime is clear, it could also easily be 
dismissed as accidental. 

It is important to remember that newspapers do not enjoy the absolute 
immunity from libel suits which protects congressmen and witnesses. Their 
privilege to print defamation published during congressional hearings is de- 
feasible and conditioned upon its proper use. While legislative action may be 
desirable, drastic extension of existing judicial rules would not be necessary to 
restrict newspaper privilege. 

# Atlanta Journal Co. v. Doyal, 82 Ga. App. 321, 60 S.E. 2d 802 (1950). The defendant 
newspaper was held liable because, although charged with gambling by a trial witness, he 
was not accused of gambling with dice, as reported by the newspaper. 

# Carey v. Hearst Publications, 19 Wash. 2d 655, 143 P. 2d 857 (1943); Cook v. East 
Shore Newspapers, 327 Ill. App. 559, 64 N.E. ad 751 (1945). 





Investigations in Operation: 


THE UN-AMERICAN ACTIVITIES COMMITTEE 
Rosert K. Carrt 


E PROGRAMS of most standing committees of Congress are 
largely determined for them by the number, kind and importance 
of bills referred to them for consideration. This has never been 

true of the Un-American Activities Committee. Its change in 1945 from 
a special investigating committee to a standing committee gave it a cer- 
tain measure of substantive jurisdiction over a particular legislative area,' 
but it has never functioned primarily as a “‘legislative’” committee. In- 
stead, it has been a curious congressional phenomenon—a permanent “in- 
vestigating” committee. In its own legislative area, it has had little work 
to perform.’ Rather, the Committee has had to devise a program of its 


+ Parker Professor of Law and Political Science, Dartmouth College; Exec. Sec’y Presi- 
dent’s Committee on Civil Rights (1947); author, Democracy and the Supreme Court (1936); 
The Supreme Court and Judicial Review (1942); Federal Protection of Civil Rights (1947). 
This study will be included in Prof. Carr’s forthcoming book on the Un-American Activities 
Committee. 

t Title I of the Legislative Reorganization Act of 1946, 60 Stat. 812 (1946), defines the 
powers and duties of the Committee in much the same language as the House Resolution 
which gave it permanent status in 1945. According to the Act, 

“The Committee on Un-American Activities, as a whole or by subcommittee, is authorized 
to make from time to time investigations of (i) the extent, character, and objects of un- Ameri- 
can propaganda activities in the United States, (ii) the diffusion within the United States 
of subversive and un-American propaganda that is instigated from foreign countries or of a 
domestic origin and attacks the principle of the form of government as guaranteed by our 
Constitution, and (iii) all other questions in relation thereto that would aid Congress in any 
necessary remedial legislation. 

“The Committee on Un-American Activities shall report to the House (or to the Clerk of 
the House if the House is not in session) the results of any such investigation, together with 
such recommendations as it deems advisable. 

“For the purpose of any such investigation, the Committee on Un-American Activities, or 
any subcommittee thereof, is authorized to sit and act at such times and places within the 
United States, whether or not the House is sitting, has recessed, or has adjourned, to hold 
such hearings, to require the attendance of such witnesses and the production of such books, 
papers, and documents, and to take such testimony, as it deems necessary. Subpenas may 
be issued under the signature of the chairman of the committee or any subcommittee, or by any 
member designated by any such chairman, and may be served by any person designated by 
any such chairman or member.” 

It is not clear from this language, however, just what legislative jurisdiction the Com- 
mittee was intended to have. Moreover, jurisdiction over bills dealing with espionage is clearly 
granted to the House Judiciary Committee. 

2In the 80th Congress, however, a subcommittee under Representative Nixon did give 
consideration to the Mundt-Nixon Bill and certain other legislative proposals which had been 
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own in order to keep busy. This it did in varying ways in each of the three 
Congresses between 1945 and 1950. In the 79th Congress, devising was 
held at a minimum and as a result the Committee had relatively little 
work to do. In the 80th Congress, an extensive program was devised and 
the Committee concerned itself with many matters of considerable sig- 
nificance. In the 81st Congress, the Committee thought up a great many 
things to do, and kept quite busy, but its work attracted little attention, 
for in the main it was not concerned with important issues in which the 
public was deeply interested. 


THe CommMITTEE’s Own View oF ITSELF 


The Un-American Activities Committee’s own view of itself has been 
marked by confusion. In part, at least, this is understandable. Insofar as 
it was and is primarily an investigating committee rather than a legisla- 
tive committee it has necessarily been bothered by the uncertainties and 
lack of a common tradition that have always troubled all such committees. 
Secondly, as a committee charged with the assignment of discovering 
the extent of subversive activity it has occupied no enviable position, for 
the subject matter with which it deals is exceedingly nebulous. Neverthe- 
less, the Committee’s views of itself have been remarkably varied, and at 
times some of its members have gone far afield in their conceptions of the 
Committee’s purposes. 

Congressional investigating committees have traditionally been re- 
garded as having three proper functions: they may seek information that 
will enable Congress to legislate wisely; they may undertake to check ad- 
ministrative agencies, with particular respect to the enforcement of law 
or the expenditure of public funds; and they may attempt to influence 
public opinion. The Un-American Activities Committee has certainly 
shown an interest in all of these functions—an increasing interest in the 
order in which the functions are named. But always its interest in public 
opinion has been paramount. The Committee has been concerned lest 
the American people fail to share its understanding of the nature of sub- 
versive activity and the many forms it may take, or appreciate the serious- 
ness of the threat offered by this activity to the “American way of life’ 
as seen by itself. 

In addition to these three functions the Committee has tried to exercise 
two others. First, it has tried in a non-statutory way to define subversive 
referred to the Committee. In the 8rst Congress the Committee was responsible for the 


Wood Bill which passed the House and was ultimately absorbed into the McCarran Act. But 
this type of activity has never loomed large in the Committee’s program. 
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or “un-American” activity and thereby to set the standards of American 
thought and conduct with respect to orthodoxy and heresy in politics. 
Second, it has tried in varying ways to take over the function of adminis- 
trative or judicial agencies in the enforcement of public policy with respect 
to subversive activity, 

It is difficult enough to devise wise and workable statutes dealing with 
such specific and traditional forms of anti-social conduct as espionage, 
sabotage, sedition, and treason, But when it comes to defining by exposure 
and illustration the norms of proper thought and conduct in a democratic 
society, the undertaking, the results of which are almost certain to be un- 
fortunate, becomes an almost hopeless one. To tell a committee in its 
charter of authority and instructions that its concern shall be “the ex- 
tent, character, and objects of un-American propaganda activities in the 
United States” and “the diffusion within the United States of subversive 
and un-American propaganda that is instigated from foreign countries or 
of a domestic origin and attacks the principle of the form of government 
as guaranteed by our Constitution” is to give it a virtually impossible 
assignment. From time to time the Committee has concerned itself with 
such matters as the content of Hollywood films, the programs of radio 
news commentators, and the text-books used in American schools. In 
most of these instances the Committee’s chief purpose has seemed to be 
the establishment of patterns of American, as against un-American, 
activity which would be controlling in the development of our national 
life, public and private. 

The Committee’s efforts to usurp the functions of administrative and 
judicial agencies have taken many forms, but almost always have grown 
out of its desire to put the accusing finger on specific individuals whom it 
deems guilty of subversive activity.’ The investigative arm of the Com- 

3In its Interim Report on Hearings Regarding Communist Espionage in the United 
States Government, 8oth Cong. 2d Sess. (1948) (hereafter cited as Interim Report) there is an 
interesting analysis of the relative roles of the FBI, the grand jury, and the Un-American 
Activities Committee. It is said that “the FBI is a fact-finding and investigating agency and 
not an exposure agency. . . . Its duties are to find and record the facts so they will be available 
to police officers, law-enforcement officials, and the prosecu i 
not a vehicle for reporting to the public on the extent of nefarious activities.” With respect 
to the grand jury it is asserted that its methods of fact-finding 
rests with the Attorney General to determine what evidence is submitted to it, and what ver- 
dicts will be asked for. “At best, the grand jury is not a vehicle for reporting to the public 


on the extent of un-American activities in a free republic.” And then in a lengthy analysis of 
the role of the House Committee the Report states: 


“As contrasted with the FBI and the grand jury, the House Committee on Un-American 


Activities has a separate and a very special responsibility. It functions to permit the greatest 
court in the world—the court of American public opinion—to have an undirected, 


uncensored 
and unprejudiced opportunity to render a continuing verdict on all of its public officials and to 
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mittee’s staff has always regarded itself as a “little” FBI. Ex-FBI men 
have provided part of its personnel, and its methods and interests have 
been comparable to those of the FBI. Moreover, it is this kind of work 
that the staff has performed most efficiently. In unearthing the details of 
the disposition of Alger Hiss’s Ford roadster, or of John Howard Lawson’s 
organizational interests and activities the staff is seen at its best. 

The incongruity of a congressional committee operating as though it 
were a detective agency has at times occurred even to members of the 
Committee. During the last phase of the communist espionage hearings in 
1948, Representative Hébert (D., La.) noted that the Committee is not 
responsible for apprehending criminals; but he did think that it is “charged 
with the responsibility of bringing to the attention of the proper authori- 
ties the fact that a crime has been committed.’’4 But even this statement 
shows a concern for the specific (pointing out that a crime has been com- 
mitted), rather than the general (in this instance the extent and serious- 
ness of communist infiltration of the federal service). The general may 
properly be illustrated by the specific, but it is the former and not the 
latter that should be the central concern of a congressional investigating 
committee. 

At other times the Committee has moved forward one step through the 
traditional law-enforcement process and has regarded itself as having a 
grand jury function. This view of its role is to be seen in certain of its pub- 
lic hearings where it has listened to evidence suggesting wrong-doing by 
an individual—evidence usually gathered and presented to the Committee 
by members of its own staff—has then given some sort of opportunity to 
the suspect to explain away the evidence against him, and has subsequent- 


evaluate the merit of many in private life who either openly associate and assist disloyal 
groups or covertly operate as members or fellow travelers of such organizations. It is as 
necessary to the success of this committee that it reveal its findings to the public as it is to the 
success of the FBI that it conceal its operations from the public view. 

“The functioning of the Communist espionage rings in Government provides a dramatically 
vivid illustration of the functions of the three foregoing public institutions in their rendering 
of the service they are created to perform. 

“The FBI functions to find and assimilate all of the facts available to that organization and 
to make them available to the prosecuting agencies of the Federal Government. The Federal 
grand jury functions to consider the evidence selected from these facts by the Attorney General 
and to pass judgment upon whatever verdicts it is asked to make by the Attorney General. 

American Activities 


constantly changing tactics 
dominated communism and its American ramparts.” Ibid., at 1-2. 


‘ Hearings Regarding Communist Espionage in the United States Government, Part Two, 
80th Cong. 2d Sess. 1,424 (1948) (cited hereafter as Communist Espionage ). 
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ly “indicted” or cleared him in a printed report upon the proceedings. 
The grand jury analogy has actually been used by Committee members 
in so many words. For example, Representative Rankin (D., Miss.) has 
been fond of calling the Committee “the grand jury of America.”’ 

Throughout the eighteen-month life of the federal grand jury (June 
1947 to December 1948) that indicted Alger Hiss and eleven members of 
the Communist Party hierarchy the Un-American Activities Committee 
was attempting to cover much the same ground as was this grand jury. 
Many of the same witnesses were heard by both groups. In December 1948, 
after Whittaker Chambers had produced the pumpkin papers, competi- 
tion between the two groups was particularly keen.’ Indeed, the sense 
that the un-American Activities Committee was functioning as a grand 
jury was so strong that in a presentment handed down in April 1949, the 
successor grand jury directed an implied criticism against the Committee.’ 

In December 1948 Representative Mundt (R., S.D.) protested against 
the suggestion that there was anything improper in the House Commit- 
tee’s activity paralleling that of the grand jury and insisted that the Com- 
mittee would continue its efforts to track down and punish those who had 
delivered the State Department documents to Chambers. Representative 
Nixon also attempted to justify the Committee’s encroachment upon the 
grand jury’s province by pointing out that, due to the running of the 
statute of limitations, the grand jury might not be able to return any in- 
dictments and that accordingly the Committee had a “solemn responsi- 
bility” to find out who the guilty persons were.* However, this position 
involved prejudgment of the difficulties that the grand jury might en- 
counter, and is a rationalization that would justify unlimited encroach- 
ment by a congressional committee upon the jurisdiction of a grand jury 
under almost any circumstances. 

5 91 Cong. Rec. A4456 (1945); 93 Cong. Rec. 1131 (1947); Communist Espionage Hearings 
537- 


® Consult N.Y. Times § 1, p. 1, col. 8 (Dec. 11, 1948), and Washington Post § M, p. 5, col. 5 
(Dec. 12, 1948) for reports of the conflict. 


7 In complaining about the large numbers of witnesses before it who refused to testify on the 
grounds of self-incrimination, the grand jury said, “This, such witnesses have unquestionably 
done because they have been alerted through the publicity given by other investigating bodies 
to the circumstances which the grand jury must examine in secrecy... . Having seen at 
firsthand the difficulties in arriving at the truth concerning espionage violations when witnesses 
have been alerted by publicized charges and countercharges, the grand jury recommends that 
all investigating bodies conduct their inquiries into espionage in secret.” N.Y. Times § 1, p. 10, 
col. 4 (April 27, 1949). 

* N.Y. Times § 1, p. 2, col. 5 (Dec. 11, 1948). 


» Communist Espionage Hearings 1,420. 
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At other times Committee members have seemingly viewed the Com- 
mittee as a final court of justice sitting in judgment on individuals ac- 
cused either of specific offenses against the law or of more general offenses 
against the public good or safety."* It may readily be admitted that in 
such statements Committee members were using the word “court” very 
loosely and did not intend to suggest that they regarded themselves as a 
court of law. Nonetheless, their very use of the word, in however broad a 
context, reveals a tendency to think of a hearing as being primarily con- 
cerned with establishing the guilt or innocence of particular individuals 
who are charged with specific offenses. 

This is not to say that because an issue has in some way been actively 
brought within the jurisdiction of the judicial arm of the government, 
legislative committees must be precluded from simultaneous examination 
of the issue. The United States Supreme Court attempted to sanction 
somewhat that position in 1880 in Kilbourn v. Thompson." But the Kil- 
bourn decision has been a much criticized one and in its more recent rulings 
bearing upon congressional investigations the Court has insisted upon no 
such extreme separation of functions between the courts and investigating 
committees. The trouble with the Un-American Activities Committee is 
that it has not only been active in the same field as has the judiciary but 
that it has actually tried to usurp the judicial function, i.e., the trial and 
punishment of transgressors against the law. The Committee might prop- 
erly in 1948 have concerned itself with the espionage problem at the same 
time as did the federal grand jury. But its concern should have been with 
the broader aspects of the problem—the extent and seriousness of the 
evil, the adequacy of existing statutes protecting against the evil, and the 
adequacy of the record being made by administrative and judicial agen- 
cies in the enforcement of these statutes. The Committee has concerned 
itself with the adequacy of existing statutes and has from time to time 
made recommendations for their revision or for the enactment of new 
laws. But these recommendations have seldom gone beyond the generali- 
zation stage. The Mundt-Nixon-Wood Bill is the only carefully worked 
out piece of legislation ever proposed by the Committee. 

Finally, there is no doubt that the Committee has concerned itself 

*° During the Communist espionage hearings Representative Hébert told one witness 
“you are now before the greatest open court in this country.” A little later he said, “Miss 


Bentley has made these charges. . - Now, you have your opportunity in open court to tell 
this lady that you have never seen her before. . ” Communist Espionage 


Hearings 846, 847. 
Mundt also stated at one point that a witness had “his opportunity, in the best court of this 
country, which is the court of public opinion.” Ibid., at 892. 


* 103 U.S. 168 (1880). 
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with the adequacy of law-enforcement machinery. But in the communist 
espionage hearings, which have been singled out as an example, this con- 
cern was not particularly helpful. A political antagonism between the 
Committee and the Department of Justice was apparent from the start, 
and the Committee lost no time in making a virtual declaration of war 
against the Department. Subsequently, the oral statements of Committee 
members and the printed passages in its reports referring to the Depart- 
ment of Justice were all so shrill and venomous that they had virtually 
no value in providing a basis for calm, intelligent evaluation of the De- 
partment’s efforts, successful or unsuccessful, to ferret out espionage agents 
in the federal service. 


PLANNING OF THE COMMITTEE’S AGENDA 


At no time has any member of the Un-American Activities Committee 
or of its staff seemingly had the interest or the understanding to try to 
map out a systematic program of investigation or a workable scheme of 
carrying out such a program. Instead the Committee has held itself in 
readiness to jump this way or that depending upon day-to-day develop- 
ments, upon the political atmosphere of the moment, or upon the mere 
whim of the chairman or of staff members. Usually it has moved fearlessly 
ahead where the persons or subjects under investigation are weak and 
defenseless. Where resistance is encountered, or where the object of in- 
vestigation is itself strong and influential, the Committee has avoided 
undertaking any inquiry, or has suddenly ceased activity already under 
way. 

It is true the Committee has had its perennial interests. Staff work, in 
particular, has been carried on aimlessly in certain fields such as com- 
munism in education. Although the staff has periodically considered sub- 
versive content in textbooks, the matter has never been brought to a head 
in public hearings or in the publication of a formal report. 

Early in 1947 the Committee’s chairman, J. Parnell Thomas (R., N.J.), 
announced an “eight-point” program of research and investigation for the 
Committee that ranged rather widely and called for inquiries into atomic 
espionage and into communist influence in the public service, in Holly- 
wood, in labor unions, and in education ; for the development of a counter- 
educational program against subversive propaganda, and for building 
up the files and staff of the Committee so that better service might be 
rendered to members of Congress. But this program was little more than 
a hasty listing of certain subjects that had been of perennial interest to 
the Committee. 





UN-AMERICAN ACTIVITIES COMMITTEE 605 


In January 1948, in a radio speech Thomas stated that he was “‘recom- 
mending”’ a “twelve-point” program to the Committee for the coming 
year. Five of the points proposed continuation of the existing investiga- 
tions into communism. The other seven points proposed to investigate and 
report to the public about alleged communist and communist-front ac- 
tivities; to initiate legislation which would break up the communist con- 
spiracy and strengthen governmental authority to deal with espionage; 
to conduct hearings on anti-racial and anti-religious propaganda; and to 
hold a conference of inter-American delegates which would work out ‘“‘a 
hemispheric unity of purpose’’ in legislating against the spread of com- 
munism.” However, many of these proposals were not carried out during 
the year. 

The reference to the hearings which were to look into racial and religious 
prejudice is an interesting one. These hearings were to be conducted by a 
subcommittee under Representative McDowell (R., Pa.). Seemingly this 
is the same subcommittee to which there are scattered references as a sub- 
committee on fascism."* There is no evidence that this subcommittee ever 
functioned. Certainly it held no public hearings and it published no 
reports. 

When the Democrats reorganized the Committee in the 81st Congress, 
it was announced that the “eight-point” program was being abandoned. 
Thereafter, the Committee remained as busy as it had ever been, but the 
random character of its program of hearings and publications became 
even more pronounced than it had been under the Thomas regime. 

The Committee’s program, whether systematic or random, has been 
largely controlled by the Chairman or Acting Chairman and by the top 
members of the Committee’s staff. The inactivity of the Committee in 
the 79th Congress was seemingly Chairman Wood’s doing, whereas the 
spectacular activities of the Committee in the 80th Congress were largely 
stimulated by Thomas. 

On the other hand, because, among other reasons, even the most vigor- 
ous members of the Committee have never given it their undivided atten- 
tion, and because other congressional interests have occupied much of 
their time, Committee members have always been dependent upon the 
staff for guidance and suggestions. Such staff members as Ernie Adamson, 

94 Cong. Rec, Aés (1948). There is no evidence that the Committee itself ever formally 
approved this twelve-point program. However, on April 6, 1948, the Committee apparently 
approved at an executive session a very similar program. This latter program also proposed 
investigation of Gerald L. K. Smith and his associates, and “the state of security in Panama.” 


N.Y. Times § 1, p. 4, col. 7 (April 7, 1948). 
3 Consult note 22 infra. 
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Robert Stripling, and Benjamin Mandel have had much to do with shap- 
ing the Committee’s program through the years. These men seem always 
to have been in close rapport with the Chairman and the flow of ideas has 
been two-directional. Thus there is no indication that the Committee’s 
program has ever been the handiwork of any one person. 

Two indications of the random manner in which the Committee picks 
subjects for investigation are seen in its use of the “fishing expedition” 
and in its sensitivity to requests for Committee activity submitted by out- 
side organizations. The Committee’s staff has engaged in a more or less 
continuous checking of private organizations on the chance that now and 
then one of them may be found to be engaging in subversive activity and 
thus warrant the Committee’s closer attention. This casting of a wide net 
to catch an occasional fish was particularly evident during the 79th Con- 
gress when Ernie Adamson was head of the Committee’s staff." 

The Committee has several times indicated that it will honor any re- 
quest from respectable individuals or organizations that it pursue a par- 
ticular line of investigation.“ When, in 1949, it requested American col- 
leges and universities to submit lists of the textbooks and readings used 
in certain courses, the excuse was offered that the Committee had been 
requested to make such a survey by the National Council of the Sons of 


the American Revolution and that it could not very well ignore this re- 


+4 Adamson wrote a series of letters to numerous organizations demanding that they sub- 
mit various records and papers to the Committee for examination. The text of a letter addressed 
to the Veterans Against Discrimination was read into the Congressional Record by Repre- 
sentative Ellis Patterson. The letter, dated January 29, 1946, was as follows: 

“Gentlemen: 

Would you please be good enough to send me a list of your officers and your managing com- 
mittee? 

Several of your circulars have been sent to us by citizens of your city and I note that you 
refer to democracy several times. I wonder if you are sufficiently familiar with the history of 
the United States to be aware that this country was not organized as a democracy and that 
section 4 of article 4 of the Constitution reads in part as follows: 

‘The United States shall guarantee to every State in this Union a Republican form of 

t.’ 
Is it your purpose to ask for an amendment of the Constitution or do you propose to con- 
duct a propaganda campaign against the administration of the provisions of the Constitution? 
Yours very truly, 
Ernre ADAMSON 
Chief Counsel.” 
92 Cong. Rec. A508 (1946). 

*s“The committee has formulated the policy of investigating complaints received from 
American citizens who have the interests of the United States foremost in their hearts and 
minds. ... Any organization which advocates the establishment of the fascist system of 
government in the United States will be investigated by the committee upon receipt of in- 
formation that such an organization does exist.” H.R. Rep. No. 2233, 79th Cong. 2d Sess. 2 
(1946). 
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quest from such an eminent and respected organization. However, the 
Committee has not been consistent about honoring all such requests from 
the outside. Many requests from liberal sources that alleged native fascist 
groups be investigated have been totally ignored. On the other hand, it is 
unlikely that any investigation has actually been undertaken solely be- 
cause it was requested by an outside organization. The request for action 
from the National Council of the Sons of the American Revolution was in 
all likelihood little more than a convenient peg upon which Chairman 
Wood decided to hang his go-ahead order, for the staff had always shown 
an interest in textbooks. In the end, the Committee has done what it has 
wanted to do and has refrained from doing those things it did not want 
to do. 


PROCEDURE IN HEARINGS 


The Un-American Activities Committee in the six years of its existence 
as a permanent committee has not developed a systematic body of pro- 
cedures in the conduct of its hearings. This is made evident when the 
Committee’s practice is checked on the following points: use of open and 
closed hearings; use of the full committee and of subcommittees for the 
conduct of hearings; techniques used in the questioning of witnesses; 


rights accorded witnesses. 

In fairness to the Un-American Activities Committee it should be 
pointed out that the issue of open hearings versus closed hearings in the 
conduct of a legislative investigation is a perennial one that has never been 
really settled. The open hearing is frequently attacked on the grounds 
that if it has not been preceded by closed hearings or by careful spade 
work on the part of a committee’s staff it is likely to prove an aimless and 
fruitless proceeding, and that it permits irresponsible witnesses to slander 
innocent people by suddenly introducing their names into the testimony 
without warning. For these reasons it is argued that the real search for 
information by an investigating committee can most successfully be 
made in closed sessions, and that public sessions, if held at all, should be 
little more than carefully staged performances in which a committee gives 
publicity to information which it feels the people should have.” On the 

6 In an interview with the author, William P. Rogers, chief counsel during the 80th Con- 
gress of the Investigations Subcommittee of the Senate Committee on Expenditures in the 
Executive Departments—the “Ferguson Committee”—took this position. He laid great stress 
upon the use of executive hearings to screen testimony, to prevent the publicizing of unwar- 

decide the directions in which it wants to 
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other hand, closed hearings are frequently attacked as “star chamber” 
proceedings. It is argued that in such sessions witnesses are easily brow- 
beaten and denied essential rights, and are then helpless against the later 
use a committee may make of their testimony in stories “leaked” to the 
press or in published reports.” 

The trouble with the Un-American Activities Committee is not so 
much that it has used open hearings or closed hearings as it is that it has 
used both types freely and frequently without having had any clear un- 
derstanding of the proper use of either or any consistent rule as to their 
use. While no record has ever been made public of the number or kind of 
closed hearings conducted by the Committee, enough is known to support 
the statement that it has made extensive use of both types. Occasionally 
a hearing which has been started as a closed one has been turned into a 
public session ; or vice versa, the audience has been dismissed and a public 
hearing turned into an executive one.” Again, the record of a closed 
hearing has in numerous instances been made public after the passage 
of time. Such developments were relatively common, for example, in 1948 
during the communist espionage hearings. At one point during these 
hearings, Representative Mundt, who was Acting Chairman at the mo- 
ment, tried to state the Committee’s policy in the following words: 

It is an established policy of the House Committee on Un-American Activities that 
whenever possible, and in the public interest, public business shall be conducted pub- 
licly. We have adopted the policy, therefore, of taking the public into our confidence 
whenever that can be done in hearings of this type, without injury to anybody’s in- 
dividual character, or without injury to the public interest. 


answer to the question as to how a person like Remington, concerning whom charges of dis- 
loyalty had been lodged with the proper authorities as early as 1945, could under the Presi- 
dent’s loyalty program make progress in the government and gain a post of great responsi- 
bility. 


17 See Excerpts from Hearings Regarding Investigation of Communist Activities in Con- 
nection with the Atomic Bomb, 80th Cong. 2d Sess. 13-15 (1948) (cited hereafter as Atomic 
Espionage Hearings), for an interesting colloquy between Dr. Martin Kamen and Mr. Strip- 
ling. Dr. Kamen requested an open hearing in order to minimize the number of misquotes in 
the press. Both Stripling and the Chairman (Thomas) refused to grant the request, stating 
that Kamen had no right to an open hearing, and that a closed hearing would be more advan- 
tageous to the witness. 


*® The Committee started to hear both Whittaker Chambers and Elizabeth Bentley in 
executive sessions in their initial appearances but voted to open them to the public after they 
were under way. As Stripling tells the story the decision to turn the Chambers hearing into a 
public session was taken as casually as 


follows: 
“[Alfter 15 minutes of [Chambers’] story one of the members interrupted. 
“ ‘Fell,’ said the member, ‘why is this in executive session? This should be in the open.’” 
Stripling, The Red Plot Against America 92, 100 (1949). 


*» Communist Espionage Hearings 1386. f 
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This was a sound enough generalization but there is little evidence that 
the actual choice between open and closed hearings at that time was being 
made on the basis of this policy statement alone. During the August 
phase of the communist espionage hearings the Committee seemingly 
used the closed hearing upon occasion for the sensible reason that it did 
not quite know where it was going or what would come out of the testi- 
mony of witnesses, There was always the possibility that the Bentley- 
Chambers story of Communists in the federal service would blow up in 
the Committee’s face. Accordingly, it is not surprising that such a session 
as the first Chambers-Hiss confrontation scene was held privately in a 
New York hotel room on August 17. The transcript of this session was 
made public on August 25. 

When the Committee was reorganized in the 81st Congress in 19409, it 
was announced that greater use would be made of executive sessions.” 
The indications are that this policy has been carried out and that most of 
the public hearings since 1949 have either followed executive hearings in 
which the ground has already been explored, or have been based upon 
more careful and systematic staff studies than had been made in previous 
years. On the other hand, the decision to move back and forth from execu- 
tive to public sessions is still seemingly made upon occasion in rather 
casual fashion.” 

The Committee’s use of subcommittees has been most informal, and it 
is difficult to generalize about the record beyond saying that there is no 
systematic or logical pattern. At no time since 1945 has a careful attempt 
been made to break up the total jurisdiction of the Committee into logi- 
cal segments and to create subcommittees to facilitate an across-the-board 
approach to the Committee’s assignment. There have been substantive 
subcommittees,” which, however, were apparently created by the Chair- 

*° Late in April 1949, Chairman Wood (D., Ga.) stated: “Because of the nature of certain 
phases of the espionage hearings, the committee will find it necessary to hold a large number 
of executive sessions. This does not mean that the evidence will not be made public. The com- 


mittee has found it necessary to hold these executive meetings in order to develop certain 
pombe pat tes i A ha a aE a Oo 7, col. 4 

ay 1, 1949 

In an interview TU leaaae aaa 27, 1949, Frank S. Tavenner, the Committee’s 
counsel, emphasized the desirability of using preliminary executive hearings and of making 
thorough preparations before holding public hearings. He said that it was even desirable 
that executive hearings should sometimes be conducted by one-man subcommittees so that 
the confidential character of the testimony could be preserved. 

™ For example, consult 1 Hearings Regarding Communist Infiltration of Radiation Labora- 
tory and Atomic Bomb Project at the University of California, Berkeley, Calif., 8rst Cong. 
1st Sess. 362 (1949). 

™In the 80th Congress the Committee made use of a subcommittee on national security 
under Chairman Thomas which issued the Condon report, and a subcommittee on fascism 


610 THE UNIVERSITY OF CHICAGO LAW REVIEW 


man of the full committee on the spur of the moment, and functioned as 
ad hoc committees. At no time in its entire history has the Committee 
ever listed or identified its subcommittees in a printed document. 

A much more common use of subcommittees is seen in the day-by-day 
conduct of the Committee’s hearings, public and executive. Even the 
widely publicized Hollywood hearings and the Hiss-Chambers hearings, 
at least on certain days, were actually conducted by subcommittees.” 
The explanation has presumably been the inability to muster a quo- 
rum (five members) of the full Committee. To avoid subsequent legal 
complications in such a situation the practice has been to announce that 
a hearing is being conducted by a subcommittee, which is sometimes as 
small as one man, and sometimes large enough to qualify as a session of 
the full Committee.” It is fair to take the communist espionage hearings 
of 1948 as a test in this respect, for certainly no hearings ever held by the 
Committee attracted more interest from its members. During the two 
phases of these hearings, the Committee held sessions on twenty-seven 
different days.** On only seven of these days were the hearings conducted 


under Chairman McDowell which seemingly did nothing, and a subcommittee on legislation 
under Chairman Nixon (R., Cal.) which conducted hearings on the Mundt-Nixon and related 
bills. There are only scattered references to the McDowell Subcommittee. For example, there 
is a letter in 93 Cong. Rec. A2839 (1947), from McDowell to Representative Sabath (D., Ill.), 
thanking the latter for suggestions covering the work of the subcommittee, and stating that 
work had been started drafting “the various parts of a report” on fascism. No such report was 
ever published. See N.Y. Times § 1, p. 4, col. 3 (Jan. 12, 1948) for another reference to this 
subcommittee. 

3 The printed record of the communist espionage hearings suggests that the first hearings 
in August and the Interim Report of August 28 were the responsibility of the full committee. 
However, the volume in which the text of the December hearings was published and the Second 
Report of December 31 both carry references to a “Subcommittee” consisting of six members 
(all of the members of the full Committee except Thomas, Wood, and Peterson (D., Fla.)) 
with Mundt as Chairman. The jurisdiction of this Subcommittee is not mentioned. However, 
even during the August phase of the hearings many sessions were actually conducted by sub- 
committees which were sometimes as small as one man. 

24 In Christoffel v. United States, 338 U.S. 84 (1949), the Supreme Court, by a five-to-four 
vote, upseta conviction of Christoffel for perjury before a congressional committee on the ground 
that there was a lack of evidence showing the presence of a committee quorum at the time the 
alleged prejury took place. The conviction had been based upon a District of Columbia perjury 
statute, and the Supreme Court held that in the absence of a quorum a committee of the House 
of Representatives was not a “competent tribunal” within the meaning of the language of the 
statute. Even before this decision was rendered the Un-American Activities Committee was 
always careful to indicate where a quorum was not present that a session was being con- 
ducted by a subcommittee. Moreover, in any contempt proceeding against a recalcitrant wit- 
ness appearing before a subcommittee, the subcommittee has always carefully reported back 
to the full Committee and proper action has then been taken by the latter. In United States 
v. Bryan, 339 U.S. 323 (1950), the Court by a five-to-two vote held that the government need 
not prove the presence of a quorum in the prosecution for contempt of a witness of the 
Un-American Activities Committee. 

*s This reference is to the sessions that were public and to those executive sessions the 
record of which was ultimately made public. The Committée held a number of additional 
executive hearings which were never made public. 















UN-AMERICAN ACTIVITIES COMMITTEE 





611 


by the Committee itself, the sessions on the other twenty days being con- 
ducted by various subcommittees. Attendance of Committee members 
has always been spotty, and, during these particular hearings, only four 
of the nine members of the Committee, Mundt, Nixon, McDowell, and 
Hébert, were regular in their attendance. 

The Un-American Activities Committee’s treatment of its witnesses 
has ranged widely. To begin with, it has often observed a distinction be- 
tween “friendly” and “hostile” witnesses. Soon after its creation in 1938 
the Dies Committee established a pattern for the contrasting treatment 
of these two types of witnesses. Friendly witnesses were allowed to ramble 
at length and to tell their stories in their own words. They were seldom 
asked embarrassing questions, and often were asked few questions of any 
type. Hostile witnesses were often denied the right to make prepared 
statements or to testify informally at any length, and the Committee 
quickly learned to subject them to vigorous, penetrating cross-examina- 
tion.?7 

In general the Committee has followed the traditional and sensible 
plan of letting a staff member initiate the questioning of a witness and 
develop the main lines of testimony which the Committee seeks from the 
witness, with Committee members joining in the questioning as the hear- 
ing proceeds. But adherence to such a systematic mode of procedure has 
depended upon the care with which a hearing has been prepared, upon 
rapport between staff and Committee members, and upon the idiosyn- 
crasies of particular representatives. It was always difficult to restrain 
Representative Rankin so as to allow an orderly development of testi- 
mony. In the 79th Congress Rankin was often allowed to proceed at will 
and he disrupted more than one hearing by his irrational and prejudiced 
questioning of witnesses. In the 80th Congress Chairman Thomas, and in 
his absence such men as Mundt and Nixon, kept Rankin pretty well sup- 
pressed. But at all times the Committee has had more than its share of 
incompetent and irresponsible legislators as members, and this has had a 
pronounced effect upon the questioning of witnesses. 

Committee and staff members alike have at times shown a good deal of 
facility and cleverness in the handling of witnesses, particularly of the un- 


26 Representative Wood was present at no hearing from July 31 to December 14. Repre- 
sentatives Peterson and Vail (R., Ill.) were absent a good deal of the time. Representative 
Rankin was present during the first few days of the hearings but was absent during most of 
the month of August and was not a member of any subcommittee except during December 
when five of the twenty-seven days of hearings occurred. Chairman Thomas missed three of 
the seven days of hearings by the full Committee and was present on only eight of the twenty 
days of subcommittee hearings. 


7 For an example of the treatment of a hostile witness consult Ogden, The Dies Committee 
95 (1943). 
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friendly variety. But often the questioning has been of the type that 
would do credit to a lawyer cross-examining a witness in a criminal case 
rather than the type that elicits for a congressional investigating commit- 
tee information that will enable it to cope wisely with a difficult social 
problem. Here, too, the extent to which hearings have been personalized 
has been a liability. 

Examples of every possible type of treatment of a witness and of tech- 
niques of questioning are readily found. Monologues by witnesses, intelli- 
gent cross-examination, bitter and unfair questioning, half-hearted ques- 
tioning, ineffective questioning, are all easily illustrated. The Committee 
has been particularly prone to let ex-Communists indulge in monologues. 
Ogden points out that when Benjamin Gitlow appeared before the Dies 
Committee in 1939 “‘much of the testimony was merely a monologue by 
the witness, punctuated by more or less innocuous questions on the part 
of counsel or of members of the Committee.”’** When Louis Budenz ap- 
peared before the Committee in 1946, he was allowed to talk at great 
length, and almost no effort was made by the Committee to guide him. 
He was allowed to develop in great detail his thesis that there is a ‘‘con- 
spiratorial apparatus” that lies back of the regular Communist Party or- 
ganization. His testimony had the ring of sincerity and accuracy and it 
unquestionably dealt with a highly significant aspect of the communist 
movement. But his presentation was long-winded and disorderly, and the 
Committee showed itself largely unable to direct his testimony on to top- 
ics that should have been of great interest to a congressional body anxious 
to acquaint itself concerning all phases of communist organization and 
tactics. The Committee has also made the mistake of allowing ex-Com- 
munists, such as Budenz, Chambers, and Bentley, to tell their stories in 
piecemeal fashion, and to reveal significant bits of information as they 
happened to think of them or as suited their purposes. It is perhaps using 
the advantage of hindsight and demanding of members of the Un-Ameri- 
can Activities Committee an intelligence and sophistication which few 
people possessed at the time to suggest that in the period 1946-1948 the 
Committee did not make the most of its opportunity to query these wit- 
nesses vigorously and systematically. The Committee was always some- 
what awed by the Budenzes and Chambers and it allowed itself to be 
maneuvered into the position of regarding these men as “committee wit- 
nesses” upon whom it depended substantially for the development of its 
hearings concerning espionage in the public service, in atomic labora- 
tories, and so forth. At times it was seemingly afraid to question these 

*8 Ibid., at 138. 
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witnesses vigorously for fear that their usefulness as witnesses for the 
prosecution might be impaired. Had the Committee questioned Chambers 
as vigorously as it questioned Alger Hiss during the first phase of the com- 
munist espionage hearings it might well have compelled Chambers to pro- 
duce the pumpkin papers months before he did, or have uncovered sig- 
nificant bits of information concerning espionage in the government 
service that came to light only much later during the two Hiss trials. 

Half-hearted or otherwise poor questioning is readily illustrated. The 
questioning of Donald Hiss and Mrs. Alger Hiss in 1948 are illustrative. 
The Committee had indicated great interest in hearing Mrs. Hiss and had 
seemingly gone to great lengths to arrange a session at which she could 
be present and testify. But when the hearing was finally held only one 
member of the Committee, Nixon, was present, and his questioning was 
exceedingly brief and perfunctory. The entire printed record of the hearing 
occupies less than two pages.*® 

The Committee’s failure to press Hiss and other witnesses for informa- 
tion pertaining to Hiss’s actual record as a State Department official 
would also seem to illustrate poor questioning. This policy may have been 
deliberate, i.e., the Committee may have been afraid that it would dis- 
cover no evidence of wrong-doing by Hiss as a public servant and that 
such a line of questioning might boomerang in his favor. Or it may have 
felt that as an alleged espionage agent Hiss would have been careful not to 
let his communist sympathies affect his day-to-day work so that as a man 
above suspicion he could function more effectively as an espionage agent. 
But such explanations are not quite adequate. The espionage angle did not 
loom large until the December phase of the hearings. At first the Cham- 
bers testimony merely stressed the idea that Hiss was a Communist who 
had risen to a high post in the government. Moreover, as a staff member 
of the United States delegation to the Yalta Conference, as Secretary 
General of the San Francisco Conference, and as chief of the State De- 
partment Office of Special Political Affairs, Alger Hiss offered a splendid 
target for questioning concerning the substance of his ideas and his poli- 
cies. The Committee’s relative lack of interest in developing this line of 
questioning is not easily explained.*° 

2° Communist Espionage ee 930-33, 942-43, 955. Nixon later admitted to the 
author that persistent questioning of Mrs. Hiss at this point might have elicited significant 


testimony from her. As it was, Mrs. Hiss was exceedingly vague, could remember almost 
nothing, and Nixon apparently gave up questioning her as a bad job almost at once. 


3° There were exceptions. At one point, Representative Mundt asked a series of questions 
which obtained from Hiss the information that he had helped draft portions of the Yalta 
agreement, that he had opposed the idea of giving three votes to the Soviet Union in the 
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Again, the questioning of the hostile witnesses during the Hollywood 
hearings does not impress one has having been shrewd or intelligent. The 
Committee allowed the witnesses to set the tone of the proceedings, 
matched their truculence and emotionalism, and by pressing the question 
concerning membership in the Communist Party, seemed content to let 
them refuse to answer questions and to run the risk of punishment for 
contempt, when a more clever approach might have encouraged them to 
be more articulate on points of real significance to the subject under ex- 
amination. For example, a sophisticated attempt to question Albert Maltz 
concerning an article in The New Masses, in which he counselled tolerance 
toward writers of the non-communist left, and a subsequent article re- 
canting this view, might well have been a better approach from the point 
of view of informing the American people of the danger of allowing motion 
picture scripts to be written by persons who have submitted to the in- 
tellectual slavery imposed by allegiance to communism, than the course 
actually followed. At times, even the goal of contempt citations was en- 
dangered, for the questioning got out of hand to such an extent that the 
Committee seemed to be forgetting the necessity of establishing a clear 
factual showing that the witnesses were refusing to answer pertinent 
questions. 

There has been continuous controversy over the issue of the rights to be 
enjoyed by persons appearing before the Committee. In part, this con- 
troversy reflects the absence of an established pattern for the conduct of 
hearings by congressional committees generally. Moreover, many of the 
specific criticisms directed against the Un-American Activities Committee 
could almost as easily have been made against virtually every investigat- 
ing committee which has dealt with controversial subject matter. There 
has been a tendency to take all such committees to task for their failure 
to grant to witnesses the procedural rights which are customarily extended 
in the criminal courts. The need for procedural reform in the conduct of 
congressional investigations is undeniable. But the fact remains that up 
to the present there has been no general agreement as to the rights that a 
congressional committee should extend to its witnesses and few if any 
specific committees have ever gone so far as to grant their witnesses the 
same status they would enjoy in a courtroom.* 

Nonetheless, the Un-American Activities Committee has had more than 


United Nations General Assembly, that he had had nothing to do with the formulation of the 
State Department China policy in 1945, and that he had played a part in determining the veto 
provision of the United Nations charter. Communist Espionage Hearings 657. 


* Consult Galloway, Proposed Reforms, page 478 suprg. 
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its share of difficulty over procedural issues and this almost certainly re- 
flects an unusual degree of carelessness or irresponsibility on the part of 
the Committee. It is perhaps unfair to lay too much stress upon the re- 
mark made by Chairman Thomas in an unguarded moment when he told 
an obstreperous lawyer who was serving a witness before the Committee 
as counsel: “‘The rights you have are the rights given you by this com- 
mittee. We will determine what rights you have and what rights you have 
not got before the committee.”’** And yet Thomas’ angry remark is not 
too far away from the truth, at least with respect to the particular Com- 
mittee which he headed. In The Red Plot Against America, Stripling 
recognizes that upon occasion the Committee with which he was identi- 
fied used vigorous methods in the treatment of its witnesses. But he in- 
sists that this was really the fault of the witnesses, who “provoked’’ Com- 
mittee members to the use of controversial methods. He writes, 

The Committee hears, by and large, a type of witness completely foreign to other 
Congressional committees in search of information. More often than not it is faced 
with subversives and fellow travelers who are superbly well trained and well advised 


in the incitement of public sentiment. The reactions of some members of the Com- 
mittee to their type of testimony have been provoked very artfully.” 


There has been more controversy over the right of witnesses before the 


Committee to enjoy the assistance of counsel than over any other single 
procedural issue. While there were moments when the Committee seemed 
to be close to denying a witness the right to counsel completely,** it was 
generally willing to allow a witness to be accompanied by counsel if he 
insisted upon it. But it extended this right very grudgingly in many in- 
stances, it frequently cast reflections upon witnesses because of their in- 
sistence upon enjoyment of the right, it attempted to discredit particular 
attorneys appearing before it, and it confined counsel to the narrow role 
of advising a client only with respect to his constitutional rights.*4 

The Committee’s general irritation with witnesses who insist upon being 

#* Communist Espionage Hearings 1310. 

» Stripling, The Red Plot Against America 160 (1949). 


33 In 1945, during the examination of Jacob A. Stachel in the Communist Party Hearings, 
Chairman Wood stated: “The policy of this Committee, with all due regard, is never to recog- 
nize counsel in these hearings.” Investigation of Un-American Propaganda Activities in the 
United States Communist Party, 79th Cong. 1st Sess. 36 (1945). At other times, witnesses 
were not allowed to bring lawyers into the Committee room, but were allowed to go out and 
consult counsel about answers to questions involving legal matters. Investigation of Un- 
American Propaganda Activities in the United States: Executive Board, Joint Anti-Fascist 
Refugee Committee, 79th Cong. 2d Sess. 1, 27 (1946) (cited hereafter as Joint Anti-Fascist 
Refugee Committee Hearings). 


4 Hearings Regarding Hans Eisler, 80th Cong. 1st Sess. 2, 3 (1947). 
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accompanied by counsel has been many times indicated. When, for ex- 
ample, Alger Hiss in his fourth appearance before the Committee was, for 
the first time, accompanied by counsel, there was an unmistakable under- 
tone of displeasure on the part of Committee members that the witness 
should have availed himself of this privilege. While Hiss was testifying, 
“fan unknown person” conferred with Hiss’ counsel, and Chairman 
Thomas abruptly interrupted the proceedings and demanded identifica- 
tion of this person.** When Thomas was quizzing Hiss as to whether he 
should or should not have been able to recognize a photograph of Whit- 
taker Chambers at an earlier hearing, Hiss’ lawyer tried to break into the 
exchange of remarks and was bluntly told by Thomas, ‘“‘ Never mind, you 
keep quiet.” ** Another time he was silenced by Mundt who said, “I ob- 
ject, Mr. Chairman. 1 want Mr. Hiss to finish his statement without any 
interruption by counsel. You may speak afterwards.”3’ Earlier during the 
communist espionage hearings, Mundt congratulated Lauchlin Currie for 
having appeared before the Committee without counsel. He said, “I 
would like to have the record show that Mr. Currie, in addition to having 
answered questions in a forthright manner, came here without benefit of 
counsel to whisper in his ear the answers he should give to the committee. 
I think that is very commendable.”’** 

The Committee has also upon a number of occasions shown considerable 
interest in the private negotiations between a witness and his counsel and 
has not hesitated to encroach upon what is generally recognized, in judi- 
cial procedure at least, to be a confidential relationship. For example, 
both Mundt and Hébert showed great interest in Henry Wadleigh’s deal- 
ings with his counsel. Wadleigh appeared before the Committee without 
counsel, stating, in response to a question, that by mutual agreement he 
and his counsel had parted company that morning. Mundt and Hébert 
were both interested in finding out how Wadleigh had first engaged his 
attorney and why he had later decided to dispense with his services.*? 

During the Hollywood hearings the Committee frequently indicated its 

3s Communist Espionage Hearings 1082-83. 

3° Tbid., at 1143. 

37 Ibid., at 1161. 


3* Tbid., at 875. For other interesting examples of situations where the role of counsel was 
limited to advice on constitutional questions and not to advising on answers to specific ques- 
tions consult Communist Espionage Hearings 842, 845, and Atomic Espionage Hearings 3-4. 
In contrast note the treatment of Eric Johnston in the Hollywood hearings. Mr. Stripling was 
very solicitous in pointing out the witness’s right to have counsel (Paul McNutt) sit next to 
him. Hearings Regarding the Communist Infiltration of the Motion Picture Industry, 80th 
Cong. rst Sess. 304-5 (1947) (cited hereafter as Hollywood ). 


39 Communist Espionage Hearings 1432, 1438, 1444-45. 
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displeasure with the role being played by counsel, particularly during the 
appearance of the unfriendly witnesses upon the stand. At one point the 
questioning of Albert Maltz was interrupted and Robert W. Kenny, who 
with Bartley Crum had appeared with Maltz as his counsel, was suddenly 
called to the stand and sworn. The Committee then proceeded to ques- 
tion him at some length concerning an article that had appeared in the 
Washington Times-Herald the same day to the effect that Kenny was 
advising all of the unfriendly witnesses to refuse to say whether they were 
members of the Communist Party. Kenny refused to say whether he had 
advised his clients not to answer the question concerning Party member- 
ship, pleading that the Committee was encroaching upon the privacy of 
the client-counsel relationship. Thereupon, Thomas proceeded to read 
Kenny the federal conspiracy act, implying that Kenny and his clients 
might have committed a criminal offense if they had deliberately agreed 
that the latter as witnesses should place themselves in contempt of the 
Committee by refusing to answer its questions.’ 

Perhaps the most serious conflict between the Committee and its wit- 
nesses over the issue of counsel took place during the communist espionage 
hearings in 1948 when the Committee was hearing William Rosen and his 
wife. Chambers had accused Hiss of having disposed of a 1929 Ford road- 
ster by giving it to a member of the Communist Party, instead of lending 
or giving it to Chambers as claimed by Hiss. Committee investigators 
discovered from the records of the Department of Motor Vehicles in the 
District of Columbia that Hiss had transferred title to the car to the Cher- 
ner Motor Company in July 1936, and that on the same day the Com- 
pany had transferred title to a William Rosen. As a witness before the 
Committee, Rosen refused to answer all significant questions on the 
ground of self-incrimination. The hearing was an acrimonious one and Ro- 
sen’s counsel, Maurice Braverman, interrupted the questioning a number 
of times. Finally, Stripling demanded that Braverman be sworn so that 
the Committee could question him. Braverman refused to be sworn, on 
the grounds that as Rosen’s counsel it was improper for the Committee to 

4° Hollywood Hearings 367 et seq. Kenny ultimately took the position that the 


newspaper 
article was not entirely accurate. Thereupon, the following exchange took place between 
Thomas and Kenny (at 369): 

“The Chairman. I will tell you, Mr. Kenny, as chairman, I want to let you know that you 
squirmed out of this one temporarily, but if the committee should determine that is a violation 
of this Conspiracy Act, then the committee will take it under consideration referring the matter 
to the United States attorney. 

“Mr. Kenny. That is right, Mr. Thomas. f might say that the committee has squirmed out 
of one too, because I am sure that committee did not intend to invade the sacred pees 
relationship between attorney and client. 

“The Chairman. Oh, no; and neither would you want to commit conspiracy.” 
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seek to turn him into a witness, and also that he was entitled to obtain 
his own counsel if he were going to appear as witness.“ In the face of this 
resistance by Braverman the Committee backed down. But a little later 


when Mrs. Rosen was on the stand much the same situation developed 
again: 

Mrs. Rosen. I refuse to answer this question on the ground that any answer I give 
may tend to incriminate me. 

The Chairman. I am getting pretty sick of this refusing to answer questions on the 
ground that it might incriminate you, when some of the questions haven’t got any- 
thing to do with whether or not this person is a member of the Communist Party. You 
will have to be more responsive. 

Mr. Stripling. Mr. Chairman, perhaps counsel can explain to the committee why 
the witness is answering in this manner. 

Mr. Braverman. Are you asking me? 

Mr. Stripling. Yes. 

Mr. Braverman. I merely advised my client as to what I think are her constitutional 
rights. 

Mr. Stripling. Will you tell the committee why answering whether or not she is a 
member of the Communist Party will incriminate her? 

Mr. Braverman. I feel I have a right to advise my client to the best of my ability, 
Mr. Stripling. 

* kK * 


Mr. Braverman. Mr. Stripling, I can only repeat I have a right to advise my client 
to the very best of my ability. 

Mr. Stripling. And that is your answer? 

Mr. Braverman. That is my answer. 

Mr. Stripling. And you intend to appear here with further witnesses? 

Mr. Braverman. As long as I have the right to practice law and unless I am barred 
by this committee. I don’t know on what grounds that could be. 

Mr. Stripling. I think counsel coming before this committee should come here in 
good faith, and I think the committee should now consider whether you are here in 
good faith. 

Mr. Braverman. I believe I am here in good faith. 

* * * 

The Chairman [Thomas]. Mr. Counsel, will you stand and be sworn? Please stand 
and be sworn, because we want to ask some questions about this matter and it is very 
important and we want sworn testimony. 

Mr. Braverman. Mr. Thomas, I will state as I stated before, that I am not here as 
a witness. I am here as counsel. 

The Chairman. From now on you are here as a witness. 

Mr. Braverman. Before I appear as a witness I would like the privilege of consulting 
counsel and being represented by counsel before this committee. 

The Chairman. Is your counsel present now? , 

Mr. Braverman. No. 


« Communist Espionage Hearings 1215-16. 
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The Chairman. Do you refuse to be sworn? 

Mr. Braverman. I refuse to be sworn and appear as a witness until I have the right 
of counsel. I want counsel present to advise me. 

The Chairman. I will have to insist that you be sworn now. Raise your right hand 
or I will hold you in contempt. 

Mr. Braverman. I am sorry, I do not want to be in contempt of this committee, but 
if I am sworn as a witness I want the right to consult counsel. 

The Chairman. We want to ask you two or three simple little questions and we 
think the testimony should be sworn testimony, so if you will just please oblige the 
committee by raising your right hand— 

Mr. Braverman. If this committee will allow me the right to have counsel present 
when I am here as a witness, I will be happy to be sworn as a witness. 

Mr. Stripling. The witness has just given the committee a dissertation of his famil- 
iarity with the rights and privileges of witnesses. I don’t think he needs counsel. 

The Chairman. Do you have questions you want to ask him? 

Mr. Stripling. Yes. 

The Chairman. I think it should be sworn testimony. 

Mr. Stripling. I do, too. 

Mr. Braverman. Mr. Thomas, I can repeat I have a right to be represented by 
counsel, if I appear here as a witness. I have not been subpoenaed. I appear here as 
counsel. 

The Chairman. The rights you have are the rights given you by this committee. 
We will determine what rights you have and what rights you have not got before the 
committee. I insist you be sworn at the present time. So please raise your right hand.# 


In spite of this threatening language by Thomas, Braverman still refused 
to be sworn and once more the Committee backed down. However, it now 
proceeded to subpoena Braverman in the usual manner and on the next 
day he appeared as a witness accompanied by his own counsel. Braverman 
was then asked point-blank whether he was a member of the Communist 
Party and whether he had been put in touch with Rosen through the 
Party. Braverman refused to answer these questions, on the grounds that 
they encroached improperly upon the client-attorney relationship, and 
also encroached upon his rights under the First and Fifth Amendments.“ 

During the 1949 hearings regarding communism in the District of Co- 
lumbia, Representative Velde, in a seeming effort to discredit a witness’s 
counsel, went so far as to imply that Clifford Durr, who represented the 
witness, John Anderson, as counsel, had perhaps earlier used his post as a 
member of the Federal Communications Commission to render an improp- 


# Thid., at 1308-10. 


43 Ibid., at 1342-46. For other instances of Committee efforts to discredit particular at- 
torneys appearing before it consult Hearings Regarding Hans Eisler, 80th Cong. rst Sess. 158 
(1947); and Hearings Regarding Communism in Labor Unions in the United States, 8oth 
Cong. 1st Sess. 109, 122, 123 (1947) (cited hereafter as Labor Unions Hearings). 
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er favor to a business enterprise in which the witness was interested.“ 
In the Committee’s defense it may be said that in many of the instances 
where it came into conflict with counsel there was some reason to believe 
that attorneys representing witnesses were themselves members of the 
Communist Party, or were ready and able to help Communists utilize the 
self-incrimination ground as a means of avoiding testimony. But this was 
obviously not true in all such situations, and in any case it is exceedingly 
doubtful whether the Committee had sufficient provocation to concern 
itself with counsel to the extent that it did. In refusing to testify on the 
ground of self-incrimination or on other grounds, witnesses were running 
a considerable risk. As it turned out, in several hearings, notably the Hol- 
lywood one, numerous witnesses ultimately went to jail for their failure 
to answer questions. This would seem to constitute a sufficient hazard for 
a nonco-operative witness, without the necessity of threatening his at- 
torney because of advice given a client. Thomas’ action in bullying 
Robert Kenny by reading him the text of the conspiracy act remains one 
of the low points in the history of the Committee’s procedures. 
Attention should be given to the role that counsel has been permitted 
to play during Committee sessions. In general, counsel has remained 
silent and this is very much a part of the tradition of congressional in- 
vestigations. Occasionally, counsel has tried to play the more active role 
common to attorneys in judicial proceedings. For example, in the Holly- 
wood hearings there occurred an interesting attempt to use the motion to 
quash the proceedings. Three attorneys representing nineteen clients noti- 
fied Chairman Thomas by wire that when the hearings opened on the first 
day they would move to quash the subpoenas on the ground that the in- 
vestigation constituted an unlawful attempt to “control the content of 
motion pictures through censorship and political intimidation.” When 


#4 “Mr. Velde. How long have you known your attorney, Mr. Durr? 

“Mr. Anderson. I have known Mr. Durr about a year, I guess. 

“Mr. Velde. Did you know him at the time he got this stock in WQQW? 

“Mr. Anderson. I didn’t know Mr. Durr. If I had met Mr. Durr, I would not have known 
who he was. I knew there was a Mr. Durr, but I didn’t know him. 

“Mr. Velde. Did you know he was on the Federal Communications Commission at that 
time? 

“Mr. Anderson. I saw his name as a Government official from time to time. 

“Mr. Velde. Do you know if he assisted in getting a license for Station WQQW? 

“Mr. Anderson. I don’t know that. 

“Mr. Durr. Congressman, if you want to go into the question of my connection with 
Station WQQW, I will be glad to appear before this committee at any time. 

“Mr. Velde. That is up to the committee. That is all.” 

Hearings regarding communism in the District of Columbia, 81st Cong. rst Sess. 713 
(1949) (cited hereafter as District of Columbia Hearings). 


4s N.Y. Herald Tribune § 1, p. 1, col. 6 (Oct. 6, 1947). / 
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the hearings opened, Thomas refused to let Kenny or Crum argue their 
motion orally, but the Committee did accept a written brief. When the 
first unfriendly witness, John Howard Lawson, was heard a week later, 
Kenny renewed his efforts and the Committee in effect allowed him to 
make a short oral argument and to present “‘two additional evidences’”’ of 
the illegality of the proceedings based upon the proceedings of the pre- 
vious week, namely that the Committee was trying to dictate to producers 
the content of films, and to induce them to maintain a blacklist. Kenny 
asserted “‘both of these . . . indicate an unconstitutional purpose . . . to 
invade the domain protected by the first amendment. . . .”“ Upon hear- 
ing this oral argument Chairman Thomas announced that the Committee 
would go into executive session to consider the issue. It did so, and re- 
convened shortly, at which time the Chairman announced “the decision 
on the brief” in the following words: 


No committee of Congress has the right to establish its own legality or constitu- 
tionality. A committee of Congress cannot disqualify itself from the provisions of the 
law. We operate under Public Law 601. We cannot set aside this law to suit the con- 
venience of certain witnesses or their counsel. As a former attorney general of Califor- 
nia you certainly know that your remedy, if any, is in the courts.‘7 


From time to time attorneys appearing before the Committee have 


asked for permission to question their clients or to cross-examine other 
witnesses, but invariably these requests have been denied.** During the 
communist espionage hearings the lawyer representing a witness, Alexan- 
der Koral, was in effect allowed to enter objections to one or two questions 
asked his client, but these objections were overruled, and Chairman 
Thomas soon put a stop to the procedure, insisting that counsel had no 
right to enter objections.” 


46 Hollywood Hearings 288. In the written brief it was argued that the Un-American Activi- 
ties Committee was illegal and unconstitutional “both in the manner in which the authority 
given to it by the Congress has been executed, and by the terms of that authority itself.” 


47 Hollywood Hearings 289. During the Hollywood hearings, Paul V. McNutt as counsel 
for the Motion Picture Association asked for, and was given, permission to read a statement 
protesting statements made by Chairman Thomas while Eric Johnston, President of the 
MPAA, was testifying before the Committee, that Johnston or his assistants had brought 
pressure on the Committee to call off or postpone the Hollywood hearings. Ibid., at 360-63. 


4 For example, during the Hollywood hearings when John Howard Lawson was called as a 
witness, his attorney, Bartley Crum, requested the right of cross-examination and asked the 
Committee to call back some ten witnesses who had testified during the first week of hearings 
so that they might be cross-examined. Thomas immediately denied the request. Hollywood 
Hearings 289. 

4» Communist Espionage Hearings 704-11. Thomas was characteristically rude in silencing 
Koral’s attorney. The record bristles with such phrases as “You keep quiet a few seconds.” 
“You will please be quiet.” “I just want you to be quiet.” Granted that the attorney was seek- 
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In the final analysis, an attorney representing a witness before the 
Un-American Activities Committee can do virtually nothing for him be- 
yond advising him what his chances are of avoiding a successful prosecu- 
tion for contempt if he refuses to answer certain questions put to him. It 
should be repeated again that virtually the same statement can be made 
about attorneys and witnesses appearing before any congressional com- 
mittee. But because the Un-American Activities Committee has per- 
sonalized its hearings to a degree that has seldom been reached by other 
committees of Congress the inability of counsel to render to a witness the 
kind of assistance he could give, were his client a defendant in a court 
trial, becomes a serious matter. 

There has been much argument through the years over the right of 
witnesses before the Un-American Activities Committee to make pre- 
pared statements. The Committee has never recognized a general right 
on the part of witnesses to make oral statements. On the other hand, the 
Committee has usually been willing to receive from a witness and place 
in the record a written statement, provided the substance of the state- 
ment is regarded as pertinent to the matter under investigation, and pro- 
vided the witness has co-operated with the Committee by answering its 
questions, or has not otherwise irritated or angered it. This policy was 
illustrated during the 79th Congress when the Committee heard Gerald 
L. K. Smith in January 1946. Smith asked to submit a rather long state- 
ment to which he had given the flamboyant title, “A Petition for Redress 
of Grievances and for an Investigation into Promoted Terrorism, Denial 
of Civil Liberty, Conspiracy against Freedom, Organized Character As- 
sassination, Corrupt Practice, Organized Rioting, Etc.” It was accepted 
for printing in the published volume of the hearing. This, however, did 
not satisfy Representative Rankin who insisted that he wanted to hear 
the statement. The Chairman (Wood) refused to deviate from the rule 
allowing only written statements. However, after continued insistence by 
Thomas and Rankin, before the hearing was over Smith was allowed to 
read long sections of it.s° 

At the first public hearing conducted by the Committee during the 
8oth Congress Chairman Thomas told the witness (Gerhart Eisler) : “It is 


ing to play a role seldom if ever permitted attorneys representing witnesses before congres- 
sional committees, Thomas, here as elsewhere, seemed unable to control the proceedings in a 
manner befitting the dignity and tradition of an agency of the Congress of the United States 


5° Investigation of Un-American Propaganda Activities in the United States (Gerald L. K. 


Smith), 79th Cong. 2d Sess. 23-24, 33 et seq. (1946) (cited hereafter as Gerald L. K. Smith 
Hearings). 


j 
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not the policy of this committee to permit witnesses to make a statement. 
After you have completed your testimony, if you desire to make a state- 
ment, the committee will permit you to put it in the record at the con- 
clusion of your testimony.’ Thereafter, Eisler refused to be sworn by the 
Committee. As a result he gave no testimony and the Committee did not 
receive his statement, although it was apparently distributed to newsmen 
in the Committee room by his attorney. 

There have been many exceptions to the general policy outlined in the 
preceding paragraph. During the Hollywood hearing in 1947, the Com- 
mittee vacillated greatly with respect to the making of statements. Many 
of the friendly witnesses had no statements. Those who did, such as Sam 
Warner and Louis Mayer, were usually permitted to read their statements 
at the beginning of their testimony.*? Paul McNutt and Eric Johnston 


5* Investigation of Un-American Propaganda Activities in the United States: Hearings on 
Gerhart Eisler, 80th Cong. rst Sess. 2 (1947) (cited hereafter as Gerhart Eisler Hearings). 

5 Tbid., at 4. Another example of the Committee’s practice in 1947 with respect to state- 
ments is seen in the following exchange of remarks which took place during the hearings con- 
cerning communism in labor unions (Labor Union Hearings 116-17). 

“Mr. Stripling. I have questions I want to ask him, but he has asked permission to make a 
statement. I was going to ask him if his statement is in written form. 

“Mr. McCrea. Yes, sir; it is. 

“Mr. Stripling. Would you care to submit it to the chairman first? The procedure of the 
committee, Mr. McCrea, is to ask questions, then if the witness has a statement the com- 
mittee will consider having him read it. 

“(The statement referred to was handed to the chairman.) 

“Mr. Stripling. Mr. Chairman, I suggest that the witness be permitted to read the state- 
ment. 

“The Chairman. Any objection? 

“(No response.) 

“The Chairman. All right, Mr. McCrea; you may read the statement. 

“Mr. Stripling. Mr. McCrea— 

“Mr. Nixon. May I ask a question? 

“The Chairman. Mr. Nixon. 

“Mr. Nixon. The copies of the statement are already in the hands of the committee, and I 
think, for the record, that we should have an understanding as to the procedure; the statement 
is in order because it relates to the facts which have been brought out in this investigation, and 
it is an attempt by the witness to refute those facts. That is the reason that it is being read. 

“The Chairman. The Chair agrees. 

“Mr. Stripling. Is your statement the same as this press release which was distributed this 

ing? 


morning 

“Mr. McCrea. Yes. 

“Mr. Bonner. I would like to ask one question before the statement is read. Mr. McCrea, I 
am in favor of your reading the statement. After you read the statement, are you going to 
submit yourself to questions about this matter? 

“Mr. McCrea. Yes; I would be glad to. 

“The Chairman. All right; proceed.” 

583 Hollywood morn 9, 79. ee Brewer, a friendly witness who testified concerning the 
communist influence in Hollywood labor unions, was told at the beginning of his testimony 
that everything in his statement could be substantiated through questioning. However, at 
the end of his testimony he was permitted to read the statement. Ibid., at 342, 356. 
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were permitted to read statements highly critical of the Committee at the 
beginning of their testimony.*4 

When it came time to hear the ten unfriendly witnesses the Committee 
was seemingly unable to decide upon and follow any consistent policy. 
Each of the ten men had a prepared statement which he asked permission 
to read as soon as he took the witness chair. It may be presumed that all 
of the statements were highly critical of the Committee and contained 
vigorous language. In each instance the Chairman asked to see the state- 
ment and a cursory examination of it was made by him and other Com- 
mittee members before he ruled on the witness’s request. The first of the 
unfriendly witnesses, John Howard Lawson, was denied permission to 
read his statement. After a brief examination of it Thomas stated, “I 
don’t care to read any more of the statement. The statement will not be 
read. I read the first line. . . . I refuse you [sic] to make the statement, 
because of the first sentence in your statement. That statement is not 
pertinent to the inquiry.”** Dalton Trumbo, the second of the unfriendly 
witnesses, was similarly treated. However, with Albert Maltz, the third 
witness, the Committee suddenly reversed its policy and permitted him 
to read his full statement at the beginning of his testimony, even though 
it was bitterly anti-Committee.* Maltz was followed by Alvah Bessie who 
was permitted to read the opening and closing paragraphs of his state- 
ment, the remainder being received and incorporated in the printed record 
of the hearings.*’ Having made this generous gesture to two of the un- 
friendly witnesses, the Committee once more about-faced and the next 
four witnesses were all refused permission to read or submit their state- 
ments, the refusal being justified in each instance because the statement 
contained “vilification” or was not pertinent to the inquiry. The next-to- 
the-last of this group of witnesses, Ring Lardner, Jr., was told he could 
read his statement after the completion of his testimony, but he promptly 
got into the same squabble with the Committee over refusal to answer the 
question as to membership in the Communist Party as had his colleagues, 
and he was dismissed from the stand without further reference to the 
statement.** The last member of the group, Lester Cole, was denied per- 
mission to read or submit his statement. 

During the communist espionage hearings in 1948 the Committee 

54 Thid., at 305, 360. 56 Tbid., at 364. 

55 Ibid., at 290. 57 Ibid., at 383. 

58 Tbid., at 480 et seq. Thomas indulged in some rather childish bargaining with Lardner. 
When the latter began to balk at answering the Committee’s questions, Thomas said: “Now, 


Mr. Lardner, don’t do like the others, if I were you [sic], or you will never tend your state- 
ment. I would suggest. . . .” Ibid., at 480. 
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adhered to a somewhat more consistent policy. Elizabeth Bentley, the first 
witness, had no prepared statement, and submitted at once to questioning. 
The second witness, Whittaker Chambers, had a statement which he was 
allowed to read almost immediately after he took the witness chair.’ The 
third witness was Nathan Gregory Silvermaster who had been named by 
Miss Bentley as the leader of a group of communist espionage agents in 
the federal government. Upon being sworn, Silvermaster immediately 
asked for permission to read a statement. The statement was received and 
examined by the Committee and it appeared that Stripling and Rankin 
had objections to parts of it, although Mundt, who was acting as chair- 
man, announced it might be read “at the proper time.”** Almost imme- 
diately, however, Stripling informed the chairman that he would like to 
have the witness read his statement and this was done. In the course of 
this rather brief statement, Silvermaster said: “The charges made by Miss 
Bentley are false and fantastic. I can only conclude that she is a neurotic 
liar.’ Thereafter, Silvermaster refused to answer most of the questions 
put to him, including one as to whether he had ever known Miss Bentley, 
on the ground of self-incrimination. Representative Nixon in very telling 
fashion then proceeded to tax the witness concerning an inconsistency 
between his calling Miss Bentley’s charges “false and fantastic” and his 
refusal to say whether he knew Miss Bentley or to say whether her specific 
charge that he had maintained a photographic laboratory in his home 
was true or not. It may well be that Stripling and Nixon saw the ad- 
vantage of letting Silvermaster read his statement at an early stage in the 
hearing because of its flat repudiation of the Bentley charges, and in effect 
set a trap for him, knowing that he was going to refuse to answer specific 
questions on the ground of self-incrimination. In any case, this episode 
showed the advantage from the Committee's own point of view of first 
letting a witness read a prepared statement and then subjecting him to 
questioning over the ground covered in the statement. Had this same tech- 
nique been used during the Hollywood hearings it is entirely possible that, 
by allowing the unfriendly witnesses to read their statements when they 
first took the witness stand, a basis would have been laid for questions 
which the witnesses would have found it difficult not to answer, or which, 
if not answered, would have placed them in a less enviable light than they 
actually occupied. 

In the espionage hearings this technique was used effectively on William 
Ullmann and Abraham Silverman. Both made more or less categorical 
59 Communist Espionage Hearings 564. & Thid., at so. 

6 Thid., at 587. % Thid., at 594, 604. 
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denials of the Bentley charges in their prepared statements, but both re- 
fused to answer questions as to the truth or falsity of specific charges 
made by Miss Bentley, on the ground that they might incriminate them- 
selves in replying.** Virtually all of the other witnesses who testified dur- 
ing the espionage hearings who wished to read prepared statements were 
permitted to do so, either immediately upon taking the witness chair, or 
shortly thereafter.*4 A notable exception occurred on August 25 when the 
public confrontation between Alger Hiss and Whittaker Chambers took 
place. Soon after taking the stand in the morning Hiss asked to be allowed 
to read a statement. Thomas rather petulantly inquired whether the state- 
ment was the same as a letter which Hiss had sent to Thomas and had also 
released to the press. Stripling then advised Thomas to defer the reading 
of the statement. Hiss renewed his request several times, but it was not 
until the end of a long day’s session, after Hiss had been subjected to pro- 
longed and searching questioning, and after Nixon and Mundt had both 
made long statements of their own, summarizing the Hiss-Chambers case 
to date and drawing conclusions from the evidence submitted up to that 
point, that Hiss was allowed to read his statement.® This petty treatment 
of Hiss was certainly not fair under the circumstances. What is more im- 
portant is that the statement, if introduced early in the day, might well 
have provided a basis for more intelligent questioning. In view of the 
spectacular developments in the Hiss-Chambers case that were to come 
months later, there is always the possibility that a different line of ques- 
tioning might have resulted in an earlier dénouement in the case. In his 
statement, Hiss challenged the Committee to explore his record as a pub- 
lic officer carefully for evidence of wrongdoing. The failure of the Com- 
mittee ever to do this in systematic fashion remains a weakness in its 
handling of the case. In this statement Hiss also asked permission to have 
certain questions put to Chambers. This permission was granted, but, 
perhaps because this development took place toward the end of a long 
and tiring day, Chambers was not pressed very hard to give full answers 
to some of the questions. 

3 Tbid., at 774, 844. 

*4 In addition to those already mentioned, prepared statements were read by Alger Hiss, 
Communist Espionage Hearings 642; Victor Perlo, ibid., at 699; Duncan Lee, ibid., at 723; 
Henry Collins, ibid., at 805; Lauchlin Currie, ibid., at 852; Harry White, ibid., at 878; Bela 


Gold, ibid., at 907; Sonia Gold, ibid., at 913; Frank Coe, ibid., at 916; and Donald Hiss, 
ibid., at 928. 

6s Tbid., at 1077, 1124, 1126, 1147, 1149, 1157, 1160. 

*¢ For example, one of the questions asked Chambers for a full bibliography of all his writ- 
ings under every name he had used. Virtually no effort was made to get Chambers to answer 
this question, which was surely a significant one. Ibid., at 1177, 1188. Nixon, who was putting 
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In 1949 during the course of the hearings concerning communism in the 
District of Columbia the Committee reverted to its earlier policy of not 
permitting the making of statements by witnesses who otherwise fail to 
co-operate with the Committee. For example, Rose Anderson was denied 
permission to make a statement because she had ‘“‘not condescended to 
answer any of [the Committee’s] questions.” 

The record which the Un-American Activities Committee has made 
since 1945 in squabbling with numerous witnesses over the making of 
prepared statements is outstanding for its futility. It may be granted that 
virtually all of the statements that were not allowed to be made were 
marked by vilification and distortion. Nonetheless, in refusing permission 
to certain witnesses to make such statements the Committee allowed itself 
to be drawn down to the level set by the truculent witnesses and opened 
itself to the charge of unfair treatment of them. In almost every instance 
banned statements were released to the press, and while they were seldom 
carried in full by many papers their content was certainly not effectively 
suppressed by the Committee’s action in refusing to allow them to be read 
or received for the record. Moreover, it is difficult to see what possible 
harm could have been done in any instance by allowing a statement to be 
read publicly and placed in the printed record. At the worst, Committee 
members might have had to listen to outbursts of bombast and propa- 
ganda, but they could have done so in the knowledge that witnesses who 
resorted to extreme language in their statements were thereby condemning 
themselves far more effectively than the Committee itself could do. At 
best, the reading of the statements might have provided a basis for telling 
questioning of a witness, as was true in the cases of Silvermaster, Ullmann, 
and Silverman during the communist espionage hearings. 

The Un-American Activities Committee has never recognized in any 
formal sense the right of cross-examination. In refusing to recognize this 
right the Committee has had the precedents on its side so far as the prac- 
tice of congressional investigating committees is concerned. Nonetheless, 
the issue continues to be raised from time to time. During the Hollywood 
hearings, it came up repeatedly. At the very beginning of the hearings, 
Bartley Crum claimed the right for his clients and was flatly refused.“ A 
few minutes later Paul McNutt got a more definitive ruling on the same 
the questions to Chambers stated that Chambers should submit such a bibliography to the 


Committee at a later date, but there is no evidence that he ever did so, and if he did submit a 
list of his writings it was never made public. 


6? District of Columbia Hearings 698. 
*§ Hollywood Hearings 4. 
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point when he was told that “‘[i}t is not the policy of the committee to per- 
mit counsel to cross-examine witnesses. You will only have the right, the 
solemn right, to advise your client, the witness, on his constitutional 
rights. Nothing else.”’® 

On the second day of the hearings, while John Moffitt, motion picture 
critic for Esquire magazine, was testifying, a‘‘ Mr. Katz,” who announced 
that he represented a number of persons who had been subpoenaed, in- 
terrupted the proceedings, asked for permission to cross-examine Moffitt, 
and was ejected from the room.” Again at the beginning of the second 
week of hearings, Robert Kenny asked permission to recall a number of 
witnesses for cross-examination, and the request was abruptly denied.” 

During the communist espionage hearings the following year, an in- 
teresting exchange of remarks took place between the Committee and one 
of its witnesses on the subject of cross-examination. The witness was 
Frank Coe, who had been named by Elizabeth Bentley as a member of 
one of the communist groups in the federal service with which she said 
she had been in touch as a communist courier. Coe denied all of Miss 
Bentley's charges against him, and answered all questions put to him by 
the Committee. In his prepared statement which he was allowed to read, 
he requested the right to cross-examine Miss Bentley and said: 

I understand that this committee has previously decided against using such pro- 
cedures on the ground that, though they may be incumbent on a court, they are not 
desirable for a legislative committee. It seems to me, however, that this committee 
does in fact function as a criminal court. Before this committee there are accusers and 
accused, just as in a court. The accused are punished. The grave and sensational 
charges which are made here are given wide publicity and that is a cruel punishment. 
It hurts the accused, his family, and his friends and associates. 

The peculiarity of this court is that all who are accused before it are punished—the 
innocent and the guilty alike. Under the present methods of the committee, that 


result is inevitable. As the committee knows, these views are held by many people. I 
hope they wil! be given consideration.” 


A little later Coe renewed his request, and Mundt, who was acting as 
chairman, replied: 


The position of this committee has been—and you explained it very clearly in your 
statement—that we are not functioning as a court, don’t have the power, unfortunate- 
ly, that a court does have, and so we have not made it a policy to cross-examine 
witnesses or to permit counsel to do so. 

Had we the full authority of a court, certainly it would be easier to get down into 
the disputed evidence in this particular case. Since we do not have, we cannot adapt 


‘9 Tbid., at 7. * Tbid., at 280. 
7 Ibid., at 118-19. ™ Communist Espjonage Hearings 916-17. 
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ourselves to part of the rules of the court without having the authority that goes with 
being a court. Unfortunately, we cannot accept your request.’ 


Thereupon Coe asked permission to read the questions he would have 
asked Miss Bentley had he been permitted to cross-examine her. At first, 
Mundt seemed inclined to grant this permission. But Stripling protested 
that such a procedure had never been followed by a congressional com- 
mittee, and that granting the permission requested would establish a 
precedent. Thereupon, the Committee went into one of its characteristic 
“ornery”’ spells and refused even to let Coe make a further statement in- 
corporating what he said were the correct factual answers to the ques- 
tions he would have put to Miss Bentley. He was told he had already made 
one statement, that if he wanted to add to that statement he would first 
have to put it in writing, and finally Mundt stated that the Committee 
could not “stay here for stump speeches by anybody.” As has already 
been indicated, the Committee did later permit Alger Hiss to submit a 
list of formal questions which it then proceeded to put to Whittaker 
Chambers, although whether the Committee pressed for adequate answers 
is debatable. 

Closely related to the right to cross-examination is the right to reply 
to adverse testimony given by other witnesses. Controversy over this 
latter right has been chronic in connection with the investigations of the 
Un-American Activities Committee because of its pronounced tendency 
through the years to allow certain of its witnesses great freedom in bring- 
ing the names of other persons into their testimony. The issue is really a 
double one: What can or should be done to prevent witnesses from naming 
other persons in a derogatory context and what right should persons so 
named have to reply? 

The issue in both of its aspects presented itself during the first month 
of the Dies Committee’s existence in 1938. At the first hearing of his com- 
mittee, Dies announced that it would not permit “character assassina- 
tion” or the “smearing of innocent people” by witnesses.”* However, be- 
fore the end of the month, Dies had somewhat revised his stand and was 
saying that voluntary witnesses would be allowed greater freedom in their 
testimony than would subpoenaed witnesses. Under this policy, before 
the year was out the Committee had settled into the habit of letting volun- 
tary witnesses ramble in irresponsible fashion, making only perfunctory 
efforts to check the data submitted by them or to subject them to intelli- 

% Ibid., at 926. 

™ Ibid., at 927. -18 Ogden, The Dies Committee 51 (1943). 
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gent cross-examination.” So many “innocent people” were named by wit- 
nesses that any possibility of reply on their part became mechanically 
impossible, even if the Committee had shown interest in hearing such 
people, which it did not. 

In no year since its creation in 1945 has the permanent Committee had 
a clean record in preventing witnesses from indulging in the irresponsible 
naming of other persons. Indeed, there is hardly a hearing in the six-year 
period covered by this study in which there are not to be found shocking 
instances of “character assassination.””’ In particular, there are numerous 
instances of a failure on the part of the Committee to honor the “right of 
reply.” A flagrant example is found in the Hollywood hearings. One of 
the charges against the motion picture industry widely publicized by the 
Committee, even in advance of the hearings in Washington in October 
1947, was that the Roosevelt Administration had brought improper pres- 
sure upon the industry to make pro-Soviet films. In particular, the charge 
was developed that Lowell Mellett used his authority as a high OWI offi- 
cial to compel Robert Taylor to play a part against his will in the film 
Song of Russia.”* Mellett denied this charge and repeatedly requested the 
Committee to grant him a hearing. Mellett was particularly bitter when 
the Committee adjourned its Hollywood hearings without letting him 
testify, and asserted, ‘The committee deliberately avoided letting me 
give them the truth.”’”? 

Perhaps the most vigorous attempt during the life of the Committee 
to curb irresponsible testimony and to guarantee a right of reply was 
made by Representative Hébert in 1948 during the Communist espionage 
hearings. While the first witness, Elizabeth Bentley, was testifying Hébert 
insisted that the persons whom she named should have a public hearing.*° 
Hébert was not remarkably successful in his efforts to protect people by 


76 Thid., at 58, 62. 


77 This assertion is easily documented as any careful reader of the Committee’s printed 
hearings will quickly discover. Strong as is the temptation to provide a definitive and system- 
atic list of examples, the author is deterred from doing so by the desire not to give any further 
publicity to the people whose names have been so used. 


7% N.Y. Times § 1, p. 1, col. 6 (May 15, 1947). 
7 Washington Post § 1, p. 12, col. 1 (Oct. 31, 1947). 


8e “Tf anybody put in jeopardy an individual who is charged with being a Communist, I 
think, in fairness, that this individual should be allowed his day in court here in public hearing 
as well. Now, if you were in secret session or in executive session, and these names were used, 
then we owe them no obligation, but the minute that we allow a witness on the stand to men- 
tion any individual, that individual has a right to come before this commiftee and have his 
day in court, and every man or woman mentioned here this morning has a right to be sub- 
penaed to come here.’”” Communist Espionage Hearings 537. 
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preventing their names from being mentioned in public sessions. The Com- 
mittee’s two star witnesses, Elizabeth Bentley and Whittaker Chambers, 
were given a free rein and were permitted to name persons without re- 
straint and seemingly without any previous checking. Indeed, at times 
they were even encouraged by Committee members or investigators to 
drag in additional names.** On the other hand, the Committee did ap- 
parently allow every person named by Bentley or Chambers to appear 
before the Committee and deny the charges, if he wished to do so. In fact, 
the Committee itself subpoenaed a number of these persons, only to have 
many of them refuse to confirm or deny the charges, on the ground of 
self-incrimination.™ 

The generally equivocal attitude of the Committee on this issue of the 
right of reply was never made clearer than in the following statement in 
the Committee’s Interim Report of August 28, 1948, on the communist 
espionage hearings: 

It is the established policy of this committee to protect in every feasible manner 
the reputations and the sensibilities of innocent citizens. It is also an established fact 
that in conducting public hearings—and this committee deplores the use of star-cham- 
ber, secret sessions unless public necessity requires them—an occasional mention of 
some innocent citizen in connection with a nefarious practice will inevitably occur. 
When it does, we provide every opportunity for those mentioned to clear themselves 
of all suspicion in the same forum before the same publicity media as in the case of the 
original allegations. In addition we have frequently inserted memoranda in our files 
to protect those innocently accused elsewhere from unjust attack or suspicion. 

At times, however, your committee is confronted with the necessity of running the 
risk that a few innocent people may be temporarily embarrassed or the risk that 
140,000,000 innocent Americans may be permanently enslaved. When necessary to 
resolve the relative merits of two such risks as that, your committee holds to the posi- 
tion that its primary responsibility is to that great bulk of our American population 
whose patriotic devotion to our free institutions deserves the greatest diligence in being 
protected against those who would utilize our Bill of Rights and our American freedoms 
to destroy permanently these great safeguards of personal liberty and human dignity.*s 


During the second phase of the communist espionage hearings in De- 
cember 1948, Hébert again became concerned about preventing the 
naming of additional persons by witnesses; and the Committee made a 
pretense of following the policy of going into executive session to hear 


* Ibid., at 575, 575, 1474. 

% There were a number of persons named by Bentley or Chambers who were not sub- 
poenaed and did not appear as voluntary witnesses. Whether anyone in this category made an 
effort to be heard and was denied an opportunity to testify by the Committee is not clear 
from the record. It seems likely that every person who made an active effort to be heard was 
granted a hearing. 

%3 Interim Report 3. 
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such names.*4 For example, during the questioning of Isaac Don Levine 
on the evening of December 8, Mr. Hébert expressed concern over the 
projection of new names into the hearings. Mr. Mundt suggested that 
Mr. Levine write on slips of paper any names which previously had not 
appeared in the record. These slips of paper were to be given to the investi- 
gator for submission to the Committee. However, Mr. Hébert was not 
satisfied with this solution and stated that if any new names were to be 
introduced, he would move for an executive session.** Subsequently, the 
Committee did go into executive session to receive from Levine the names 
of six additional persons, including that of Laurence Duggan, allegedly 
named by Whittaker Chambers to Adolf Berle in 1939. How little meaning 
this belated effort to protect such persons had was made clear two weeks 
later when Representatives Mundt and Nixon took it upon themselves to 
give out to the press within a matter of hours after Duggan’s death the in- 
formation that Levine had named him as a person accused by Chambers 
of being a member of a communist group in the Government. 

Many of the weaknesses which are so apparent in the record of the 
Un-American Activities Committee are deep-seated and will not be easy 
to correct. Nonetheless, if the un-American activities investigation is to 
be continued there are certain organizational and procedural changes that 
might be made in an effort to improve the record of such an undertaking. 
It is beyond the scope of this article to discuss such a remedial program in 
detail but two or three obvious points deserve to be made. 

In the first place, attention might well be given to improving the per- 
sonnel and organization of the Committee’s staff. All authorities on Con- 
gress now recognize the importance of adequate professional staffing to 
the successful operation of the legislature. Moreover, the Legislative 
Reorganization Act of 1946 did take a long step toward making such 
facilities available. The Un-American Activities Committee, along with 
the other committees of Congress, now has substantial financial and legis- 
lative authority to build up a permanent secretariat of high professional 
competence. In exercising this authority the Committee has made neither 
the best nor the worst record among congressional committees. But with- 
out seeking to criticize the particular personnel or organization of its pres- 
ent staff, it is clear the Committee could do much better than it has done 

84 The word “pretense” is used because in the questioning of at least one witness, Marion 
Bachrach, during this period, the Committee itself brought the names of many persons not 
hitherto identified with the espionage charges into the testimony. 

8s Communist Espionage Hearings, 1400-1. 

86 60 Stat. 812 (1946). 
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in this respect. And with a more able staff to service its operations it is 
reasonable to expect that some of the weakness in program-planning, pro- 
cedures, and techniques would at least be alleviated. Beyond that, further 
improvement in the mechanics of the Committee’s operations is probably 
largely dependent upon certain general, Congress-wide reforms. Amend- 
ment of the Legislative Reorganization Act to subject all committees to 
a greater measure of organizational and procedural control is highly de- 
sirable. The committees of Congress are still in too many ways irrespon- 
sible “little legislatures” which go their separate and erratic ways as the 
whim of their chairmen or their members dictates. Similarly a solution 
to the problem of the rights of witnesses before congressional committees 
is in good part dependent upon the formulation of a code of fair procedures 
that will govern the operations of all committees. Numerous proposals 
for such a code have been made in the last two or three years,* but to 
date neither House of Congress has shown much of an inclination to act 
upon them. The problem is admittedly a more complex one than has been 
generally recognized and many of the specific proposals for procedural re- 
form have been ill-considered ones. Care must be taken not to place un- 
necessary and unworkable restraints upon the committees. But in spite 
of the difficulty of evolving a satisfactory set of workable rules the time 
has certainly come when Congress must face and meet this responsibility. 
If it be true that the answer to the mistakes and abuses of the Un-Ameri- 
can Activities Committee must and should be found in the national legis- 
lature itself, then further delay in the formulation and adoption by Con- 
gress of sound, sensible rules governing the organization and operation 
of its committees endangers the continuing usefulness and vitality of the 
investigating function—surely one of the most important functions of 
Congress. 


* Consult Galloway, Proposed Reforms, page 478 supra. 





Investigations in Operation: 


SENATE PREPAREDNESS SUBCOMMITTEE 
Donan C. Cooxt 


I. CREATION AND FUNCTION 


N JUNE 25, 1950, the “cold war” ended with the invasion of 
() South Korea. On July 17, 1950, there was established the Senate 
Armed Services Preparedness Subcommittee, of which Senator 
Lyndon B. Johnson of Texas is Chairman. The intention of the Armed 
Services Committee in creating the Subcommittee “was, in large measure 
to reactivate the War Investigating Committee, or Truman Commit- 
tee... .”* The function of the Subcommittee is to exercise a “‘continuous 
watchfulness over matters within the jurisdiction of the Armed Services 
Committee [of the Senate]. . . .”” That jurisdiction relates, among other 
things, to (1) the common defense generally, (2) the Department of De- 
fense and the Armed Services, generally, and (3) the strategic and critical 
materials necessary for the common defense.’ The purposes of such watch- 
fulness and study include “the determination whether (1) policies, pro- 
grams, activities, requirements and practices (of the Department of De- 
fense, the Armed Services, and related defense agencies) are the most ef- 
fective possible in the interest of the national defense, and (2) the admin- 
istration of such (activities) is characterized by maximum efficiency.’’ 
The Subcommittee, which consists of four Democrats’ and three Re- 
t Vice-Chairman, Securities and Exchange Commission; Chief Counsel, Senate Armed 
Services Subcommittee on Preparedness. 


First Report of the Preparedness Subcommittee of the Committee on Armed Services, 
Sen. Doc. No. 230, 81st Congress 2nd Sess. 1 (1950). The Truman Committee, created in 1941, 
was a special committee. At that time, no committee of either the Senate or the House of Repre- 
sentatives had the duty to watch whether or not any law which Congress had enacted was 
being properly administered. This was corrected in the Legislative Reorganization Act of 1946, 
60 Stat. 812 et seq. (1946). Section 136 of that Act provides, in part, that “each standing com- 
mittee . . . shall exercise continuous watchfulness of the execution by the administrative 
agencies concerned of any laws, the subject matter of which is within the jurisdiction of such 
committee. . . .” 60 Stat. 832 (1946). 


? Resolution of July 17, 1950, of the Senate Committee on Armed Services. 

3 60 Stat. 815 (1946). 

4 Resolution of the Senate Committee on Armed Services (July 17, 1950). 

5 Lyndon B. Johnson (Tex.), Virgil M. Chapman (Ky.), Lester C. Hunt (Wyo.), and Estes 
Kefauver (Tenn.) 
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publicans,® is nonpartisan in its outlook and policies. It goes to great 
lengths to obtain unanimity so that the public may be presented with 
uncolored facts. Most important of all, the Subcommittee endeavors to 
avoid second-guessing by refusing to establish itself as a Monday-morn- 
ing-quarterback club of battlefield strategy. It does not tell generals and 
admirals how to fight, but, rather, makes certain that they and the men 
fighting under them have what they need to win battles. 


II. PRocepuRES EMPLOYED BY THE SUBCOMMITTEE 


The resolution establishing the “watchdog” Subcommittee authorized 
it to employ the procedures normally adopted in conducting an investiga- 
tion. Thus, it is authorized, as it deems advisable, (1) to hold hearings at 
any time and at any place, (2) to employ investigators and technical as- 
sistants, (3) to make investigations, (4) to administer oaths, (5) to take 
testimony, and (6) to require by subpoena, or otherwise, the attendance 
of witnesses and the production of correspondence, books, papers, and 
documents. 

In practice, the Subcommittee has not found it necessary to conduct 
elaborate hearings where witnesses are interrogated at great length. In 
most instances, the staff of the Subcommittee will request the head of a 
department or agency to furnish such information or documents as pertain 
to the matter under investigation. Almost invariably the documents are 
promptly produced. Occasionally, the produced documentary material is 
not as fully informative as the Subcommittee believes is necessary to 
evaluate properly the matter under investigation. In that circumstance, 
the personnel of the department or agency are informally questioned by 
the investigators of the Subcommittee and the full facts thereby obtained. 

If the matter under investigation pertains to an activity of a member of 
the public, he is always requested to supply such data as the Subcommit- 
tee believes is pertinent and necessary to the inquiry. In addition, he will 
be given the opportunity to explain his position in order that all persons 
affected by the investigation may have a fair hearing. Such explanations 
are sometimes made informally to a staff member of the Subcommittee. 
Occasionally, the explanations are made at a formal hearing before the 
Subcommittee in executive session. Since it is a policy announced by 
Senator Johnson at the first meeting of the Subcommittee to develop the 
substantial rather than to exploit the sensational, very rarely are the 
hearings public. In this manner the statements of the witnesses are not 
immediately published in the press, so that presentation of an incomplete, 


® Styles Bridges (N.H.), Wayne Morse (Ore.), and Leverett Saltonstall (Mass.). 
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and therefore distorted, picture is avoided. After the investigation is com- 
pleted, those departments, agencies, and members of the public affected 
are shown a draft of the report for the purpose of affording thers an op- 
portunity to correct any mistakes of fact that might inadvertently have 
been set forth. It is only after this that the report is made public. 


Ill. “SurPLus” PROPERTY 
I, SYNTHETIC RUBBER PRODUCING PLANTS 
On July 28, 1950, before the Subcommittee held its initial meeting, its 
Chairman learned of the imminent sale by the Reconstruction Finance 
Corporation (RFC) of a government-owned synthetic rubber plant at 
Akron, Ohio. Immediately upon learning of the proposed sale, on July 29, 
1950, the Chairman of the Subcommittee wrote to the RFC and urged it 
not to sell the plant. A copy of the letter was sent to the National Security 
Resources Board (NSRB) which had previously given its approval,’ pro- 
vided a clause was inserted in the contract requiring the purchaser to 
make it capable of producing synthetic rubber within four months after 
notification by the government that such action was required. 

On August 3, 1950, the NSRB advised the Chairman that, after dis- 
cussing the matter with the Office of the President and the RFC, it was 
decided that the plant would not be sold. On August 22, 1950, the Chair- 
man of the Subcommittee wrote the Assistant to the President and, among 
other things, urged that all government-owned synthetic rubber produc- 
ing plants be reactivated immediately. Thereafter, on August 24, 1950, 
the NSRB advised the RFC that no plants capable of producing synthetic 
rubber should be sold since the government might decide to place them in 
production. Finally, on September 1, 1950, the White House advised the 
Subcommittee that the Akron plant, as well as all other government- 
owned synthetic rubber producing plants, would be immediately reacti- 
vated and placed in operation. 

Thus, even before the Subcommittee was fully organized, it took steps, 
through its Chairman, to prevent the sale of government-owned plants 
and their conversion into nonmilitary uses and to cause them to be re- 
activated for the production of a material vital to our defense needs. 


2. “SURPLUS” SALES AT ROBINS AIR FORCE BASE (GEORGIA) 
On August 9, 1950, Senator Russell, then a member and now chairman 
of the full Armed Services Committee, was advised by a constituent that 


7Such approval is required by the Rubber Stamp Act of to48, 62 Stat. ror (1948), 50 
U.S.C.A. § 1921 et seq. (Supp., 1950). 
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the Air Force was selling unused airplane motors and other airplane ma- 
terials at its Robins Air Force Base in Georgia. Upon inquiry, the Sub- 
committee was advised by the Air Force on August 15, 1950, that instruc- 
tions had been issued on July ro, 1950, to all Air Force bases suspending 
all disposal action within the continental United States except for items 
known to be “obsolete,” or “beyond economical repair.”’ The Subcommit- 
tee was assured that the action at Robins was in accordance with these 
instructions. Unconvinced by these assurances, the Subcommittee delved 
further into the matter and dispatched its own investigators to Robins. 

The record unearthed by the investigators plainly contradicted the in- 
formation given by the Air Force on August 15, 1950. Considerable prop- 
erty had been disposed of at Robins between July 10, 1950, and August 1, 
1950. Among such property were power plants, air compressors, and con- 
siderable electrical equipment. The Subcommittee felt that some of this 
property might not have been sold had the revised standards been put 
into effect on July 10, rather than, as the investigation disclosed was the 
case, on July 25. 

The Subcommittee, in its second report to the full Committee, stated 
that while its first inquiries to the Air Force were brushed off, it later re- 
ceived full co-operation and some helpful reforms had been instituted in 
tightening up disposal practices. 


3. THE OMAHA ALCOHOL PLANT 


In early August 1950, the chairman of the Subcommittee was informed 
that the Government Services Administration (GSA) had contracted to 
sell as surplus a plant in Omaha, Nebraska, which during the war had 
manufactured alcohol for use in the butadiene plants of the RFC’s Office of 
Rubber Reserve.* The plant had been declared surplus in May 1950, be- 
fore the Korean outbreak, and was permitted to be disposed of subject to 
a “national security clause” specified in the National Industrial Reserve 
Act of 1948.9 

The highest bid received was submitted by a newly organized com- 
pany, Central States Corporation. The GSA had accepted the bid, but 
title had not passed. The Subcommittee, upon learning of the proposed 
sale, objected, stating that under the existing conditions the government 


§ Butadiene is one of the ingredients required in the making of one type of synthetic rubber. 
Butadiene is obtainable from industrial alcohol. 

962 Stat. 1225 (1948), 50 U.S.C.A. §§ 451-62 (Supp., 1950). That clause, as applied to 
alcohol-producing plants, provides that (1) the government can take over a plant whenever it 
considers that its productive capacity is necessary for national security, and (2) that the plant 
shall be so maintained that it can be restored to the production of industrial alcohol within 
four months. ‘ 
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should itself retain ownership of facilities for the manufacture of a product 
so essential to the manufacture of synthetic rubber. 

GSA thereupon advised the Subcommittee that the proposed sale of the 
plant had been abandoned. It appears, however, that instead, GSA 
changed the sale into a ten-year lease with the same Central States Corpo- 
ration.’® But under the terms of the lease Central States has an option not 
exercisable for three years to buy the plant at the bid price. The Subcom- 
mittee stated that this hardly seemed to be an abandonment of the sale; 
rather, it bound the government and gave Central States the option pe- 
riod in which to find out whether or not it had made a good deal and to act 
accordingly. 

The Subcommittee was not at all satisfied with GSA’s prudence in en- 
tering into the transaction. As stated, Central States was a newly organ- 
ized company. Its ability to perform was obviously unknown and its credit 
was limited. It was felt, therefore, that GSA had an obligation to look 
beyond the corporate shell to the principal stockholders. Those stock- 
holders were represented to GSA as being individuals of substantial 
means. However, inquiry revealed that GSA had entered into a long-term 
lease with a corporation created and controlled by persons who held the 
controlling interest in the Belvidere Distilling Company which was then 
pleading financial irresponsibility in a suit instituted against it by the 
Department of Agriculture. If the Omaha plant was of sufficient prepared- 
ness value to be covered by the national security clause, then GSA—as the 
government’s agent—certainly was obligated to ascertain whether or not 
Central States could carry out its contract. 

The Subcommittee recommended that Central States should not be 
permitted to use the Omaha plant for the manufacture of beverage alcohol 
and that the government should invoke the sixty-day clause in the lease in 
time to secure the entire output of the plant for the synthetic rubber 
program." 

4. RESULTS OF EFFORTS OF THE SUBCOMMITTEE TO REVISE 
THE “SURPLUS” PROPERTY PROGRAM 

The above incidents, as well as others, convinced the Subcommittee 

that a reappraisal of the government’s surplus program was essential. 


*© Under the terms of the lease the government is given the right to purchase all production 
of alcohol on sixty days notice. 

™ The Subcommittee closely scrutinized and strongly criticized the action of the Munitions 
Board and the GSA in disposing of a “surplus” alcohol plant at Kansas City, Mo. Not only 
was the sale consummated during the period that GSA’s publicly announced order “freezing” 
disposals of surplus property was in effect, but the contract of purchase failed to contain a 
national security clause. Consult note 9 supra. 
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Surplus disposals were continuing on a pre-Korea basis; our reserve indus- 
trial strength was being demobilized alarmingly. As a result of the Sub- 
committee’s efforts, together with the co-operation of the agencies con- 
cerned, encouraging progress has been made. 

On August 18, 1950, GSA ordered a general “freeze” with a view to the 
rescreening of property for defense needs. On August 24, 1950, GSA issued 
a regulation which, among other things, listed critical materials, estab- 
lished standards for inventory levels, and established replacement stand- 
ards for motor vehicles, typewriters, steel files, and other equipment. On 
August 25, 1950, GSA drastically revised its general regulation governing 
the disposal of surplus personal property. Under the revised regulation 
surplus property may not be sold until express clearance is received from 
GSA.” Furthermore, the Department of Defense is required within thirty 
days of notification to state whether or not it wants the property. Other 
provisions of the revised regulation call for the rescreening of all property 
for defense purposes and set up a system of administration designed to 
facilitate closer contact in the field among government officers interested 
in the disposition or acquisition of personal property which is subject to 
the disposal program.” 

The Department of Defense has also acted to correct the situation. On 
September 18, 1950, the Secretary of Defense issued a directive creating 
new standards for the disposal of personal property. Disposals of all prop- 
erty were suspended pending a rescreening of current needs. Since October 
15, 1950, each division of the Department of Defense is required to sub- 
mit to a central agency all sales catalogues and invitations to bid issued 
after current rescreening. These documents are then rescreened once more 
for a final determination of whether or not any usable items listed can be 
applied to meet requirements elsewhere. Any of the listed items which 
can be used elsewhere are withdrawn from sale. In addition, since August 
21, 1950, the Army, Navy, and Air Force each may repurchase personal 
property previously sold as surplus. 

The Subcommittee, in its second report, dated November 10, 1950, 
stated that it had observed genuine efforts in the Department of Defense 


™ Previously an agency that wanted to get rid of property would send a report describing 
the property to GSA which, in turn, would send a copy to the Defense Department and make 
additional copies available at its office to other agencies. If purchase orders were not received 
from interested agencies within forty days, the reporting agency could sell the property as 
surplus. The new regulation eliminates the forty-day provision. 

*3On August 25, GSA also issued a new directive governing real property. This provides 
that all agencies having excess real property and related equipment shall report it to the De- 
fense Department, which in turn must take steps within thirty days to acquire the property 
or certify that it is not needed for defense purposes. 
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and GSA to develop procedures which, if properly administered, would 
help keep vital facilities in government hands for government use. 

However, the Subcommittee was not at all satisfied with the policies of 
the Munitions Board. That Board posed the problem as follows: 
Can the Government . . . assure better operation, in an emergency, of excess industrial proper- 
ties by retaining ownership of every property, or by selling, or leasing, some properties to private 
industry with retention by the government of certain rights? (Emphasis supplied). 
The Subcommittee felt that the Munitions Board had created and 
knocked down a “straw man.” Certainly, the government should not re- 
tain ownership of “every” property. The Subcommittee was of the opinion 
that, generally speaking and unless there are strong countervailing rea- 
sons, the Munitions Board should adopt a policy of disapproving further 
disposals of industrial facilities capable of producing defense items needed 
immediately for the preparedness effort. When, however, the only alterna- 
tive is keeping the plant idle for a substantial period of time, sale or lease 
of the properties to private interests for productive use might be appro- 
priate under adequate safeguards. 

IV. RUBBER 
I. SITUATION AT TIME OF KOREAN INVASION 


Immediately prior to the invasion of South Korea the synthetic rubber 
capacity of all government-owned plants was approximately 817,000 long 
tons, but plants in operation had an annual production capacity of only 
462,500 long tons." Industry stocks of all types of rubber, as of July 31, 
1950, were sufficient for only about six weeks operation. The open warfare 
in southeast Asia, the source of ninety-five per cent of our natural rubber, 
seemed to require the stockpiling in this country of as large an amount of 
natural rubber as possible. Synthetic rubber production plans did not 
make available to the strategic stockpile sufficient quantities of rubber 
to satisfy a realistic acquisition program. The program with regard to 
natural rubber acquisitions for stockpiling had been reduced. 

The Subcommittee believed that a comprehensive rubber supply and 
production program should have been developed to assure the availability 
of adequate rubber supplies, both natural and artificial, in the event of 
war. It did not find that such a program had been adequately considered 
by the authorities. It therefore explored intensively with the proper agen- 
cies not only the development of such a program but the specific steps 
that should be taken to carry it out. The Subcommittee also formulated 
recommendations for a minimum rubber-preparedness program. 


*4 Actual production a few months earlier had been at a rate of less than 300,000 long tons 
a year. 
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2. STEPS TAKEN TO ACHIEVE OBJECTIVES 

a. Reactivation of Nonoperating Government-Owned Synthetic Rubber 
Plants 

Immediately upon formation of the Subcommittee, Chairman Johnson 
urged upon the NSRB and other government officials the necessity of tak- 
ing immedate steps to reactivate nonoperating government-owned rub- 
ber plants. As a result, the Office of the President directed the RFC to 
reactivate three synthetic rubber plants. This order had the effect of 
adding annually 87,500 tons of capacity and increasing the total capacity 
of the government-owned plants in operation to 550,000 long tons a 
year. After conferences by representatives of the Subcommittee with 
various government officials, the White House, on July 28, 1950, di- 
rected an increase of government production of synthetic rubber to an 
annual rate of 675,000 long tons a year. There still remained 160,000 tons 
of idle synthetic rubber capacity, and on September 1 and 14, 1950, the 
President ordered effective steps taken to increase synthetic rubber pro- 
duction by an additional 160,000 long tons a year, to an aggregate of 
830,000 long tons of annual capacity. 


b. Reacquisition of Divested Artificial Rubber Producing Facilities 

As noted above,*s the Subcommittee was instrumental in preventing the 
further sale or lease of government-owned synthetic rubber and feed- 
stock producing facilities. It also urged that a review be taken of “‘na- 
tional security” and similar clauses in government surplus sales contracts 
in order that agencies might be in a position, without delay, to secure for 
government utilization needed rubber and feed-stock facilities previously 
sold. This suggestion has been adopted and studies were undertaken so 
that the government is now in a position, when necessary, to secure for 
itself an additional source of synthetic rubber producing plants and re- 
lated feed-stock facilities. 


c. Stockpiling of Natural Rubber 

The principal purpose of reactivating the idle synthetic rubber capacity 
was to make more natural rubber available to the strategic stockpile. The 
determination of the amount of natural rubber that should be maintained 
in our strategic stockpile rests with the Munitions Board. Records avail- 
able to the Subcommittee showed that the original plans of the Munitions 
Board with respect to natural rubber acquisitions for stockpiling were re- 
vised downward after the invasion of South Korea. The Subcommittee 

5 Page 636 et seq. supra. 
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was greatly alarmed at this attitude, and on August 15, 1950, it requested 
the Munitions Board to advise it as to what plans the Munitions Board 
had with respect to stockpiling natural rubber. The Subcommittee re- 
ceived no reply for several weeks, indicating either that the Munitions 
Board had no such program, or, if the diligence with which it addressed 
itself to the Subcommittee’s inquiry was any criterion, that the com- 
petence of the Board left something to be desired. 

On August 22, 1950, the Chairman of the Subcommittee wrote the As- 
sistant to the President urging, among other things, that all possible steps 
be taken immediately to make more natural rubber available for our 
strategic stockpile as rapidly as possible. On September 15, 1950, the Sub- 
committee was advised that a new rubber-preparedness program had been 
developed. Included in the program was a directive ordering studies to be 
made as to what steps should be taken to accelerate purchases of natural 
rubber. The Subcommittee noted that this directive was an encouraging 
step, and, while studies alone would not solve the problem, it was confi- 
dent that when the studies were completed, a more vigorous, effective 
program would result. 


d. Employment of Allocation, Specification, and Inventory Controls 

The Rubber Act of 1948" empowers various government agencies to 
impose allocation, specification, and inventory controls. Pursuant to such 
authority, the Department of Commerce, on August 25, 1950, issued an 
order designed to reduce nonmilitary consumption of new rubber to 
g0,000 tons monthly during the last four months of 1950. This was in- 
tended to save approximately 15,000 tons per month. However, the order, 
generally speaking, favored the larger companies and operated unfairly on 
the smaller ones. The Department, instead of revising the order to elimi- 
nate the inequities and restricting the use to not more than 90,000 tons, 
proceeded to grant additional quotas totalling 15,000 tons, so that con- 
sumption of 105,000 tons monthly was authorized under an order in- 
tended to cut consumption to 90,000 tons. The Subcommittee observed 
that, although the policy was highly commendable, the performance 
nullified the policy. 

In addition, the Subcommittee was of the opinion that the initial order, 
designed to reduce consumption to 90,000 tons, was not sufficiently dras- 
tic. Under that order, to the extent that synthetic rubber was not avail- 
able, natural rubber might be used. Thus, in the event enough synthetic 
rubber might not be available during this period, the decrease in the con- 

*6 62 Stat. 101 (1948), 50 U.S.C.A. §§ 1921 et seq. (Supp,, 1950). 
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sumption of natural rubber would not be significant. Furthermore, al- 
though the purported cut was about fifteen per cent of the rate of con- 
sumption during the spring and summer of 1950, that rate was itself sub- 
stantially in excess of previous prevailing rates. 

The Subcommittee thereupon pressed for more realistic controls, and 
on October 20, 1950, a new order was issued. The principal features of this 
order were: (1) a limitation on total consumption of new rubber for non- 
military purposes to 90,000 tons for November and December 1950, plus 
rubber for defense orders which would not require more than 8,000 tons 
in each of those months;?’ (2) a limitation on the consumption of natural 
rubber, for both civilian and defense requirements, of 50,000 tons for 
November and 45,000 tons for December 1950;** and (3) allocations of 
government-produced synthetic rubber. The industry was further in- 
formed that, some time in the first quarter of 1951, the allowable con- 
sumption of natural new rubber for nonmilitary purposes would be re- 
duced to a level of 35,000 tons per month. 


e. Synthetic Rubber Research 

The Subcommittee, in its first report, urged that a continuing and ag- 
gressive research and development program be formulated for the purpose 
of procuring new and improved types of synthetic rubber and rubber prod- 
ucts. Subsequently the RFC advised the Subcommittee that a substantial 
government research program is being conducted through the Office of 
Rubber Reserve. The total government research budget for the fiscal year 
ending June 30, 1951, is about one-third larger than the budget for the 
previous year, and more than one-fourth of the budget is on “fundamental 
research.’’ In its second report, the Subcommittee stated that it was grati- 
fied that so substantial a proportion of the total research budget was to be 
devoted to “fundamental research,” since prior to World War II the 
United States had been far behind both Germany and Russia in synthetic 
rubber research and development. 


f. Growing Natural Rubber Within the Western Hemisphere 

In its first report, the Subcommittee urged the Munitions Board that 
immediate steps be taken to provide a domestic source of natural rubber 
as rapidly as possible. It also urged that plans for incentive production of 
natural rubber in the Western Hemisphere should be drawn up promptly. 


17 August and September 1950 consumption was approximately 110,000 tons a month. 


«8 Natural rubber consumption in August and September 1950 was about 65,000 tons each 
month. 
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Subsequently, the Munitions Board replied that with respect to do- 
mestic producton of natural rubber, the government was concentrating 
on guayule as the most promising source of rubber that could be grown in 
this country and that guayule seed was being stockpiled. On the basis of 
other information it possessed the Subcommittee felt that this was being 
done in a way by no means sufficient to supplement our natural rubber 
needs in a time of emergency. 

Moreover, the Munitions Board’s pessimistic conclusions that “gua- 
yule’s manpower requirements for planting, cultivating, harvesting, and 
processing of the sap are extreme,” were contradicted by findings of the 
Department of Agriculture.*® The Subcommittee noted that the Depart- 
ment of Agriculture’s work on domestic guayule rubber and Western 
Hemisphere natural rubber, although on a small scale, had yielded sub- 
stantial results. It concluded that inadequate consideration had been 
given to these sources of our potential natural rubber supply and that this 
work should be pressed forward. 

Both domestic and other Western Hemisphere sources of natural rub- 
ber should, in the opinion of the Subcommittee, be part of a well-organized 
and co-ordinated rubber program. Accordingly, on September 12, the 
Subcommittee wrote to the Secretary of Agriculture, suggesting that two 
intra-governmental committees be formed, one on domestic natural rub- 
ber and one on Western Hemisphere natural rubber, to formulate firm and 
positive programs in these fields. This suggestion is now being actively 
pursued. 


g. Consolidation of Responsibility for the Rubber Program in One Agency 

In the course of its study of the rubber program, the Subcommittee be- 
came forcibly aware of the large number of government agencies con- 
cerned with the national rubber program. It was agreeably surprised that 
efforts had been made to co-ordinate the work of these agencies. The Sub- 
committee believed, however, that more effective results might be ob- 
tained if the operation of the national rubber program was placed in one 
agency as had been done in World War II. 


*9 The Munitions Board’s letter to the Subcommittee quoted the Department of Agricul- 
ture’s finding that: 

“Nursery costs of guayule have been cut to one-fifth of the costs during World War II, 
improved strains have increased the yield per plant as much as 70 per cent, and the adaptability 
to dry, unirrigated plains of the Southwest has been improved. . . . The production of a high- 
quality rubber from guayule on a pilot-plant scale has been achieved. Once purified, guayule 
rubber approaches hevea rubber in quality and may be found superior for certain uses. Several 
processes are now under investigation to make this operation commercially practicable.” 
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2. RESULTS OF EFFORTS OF THE SUBCOMMITTEE WITH RESPECT 
TO RUBBER 


The first report of the Subcommittee was submitted to the full Armed 
Services Committee on September 5, 1950. Shortly thereafter, on Septem- 
ber 15, 1950, the President approved a seven-point rubber-preparedness 
program developed by NSRB.”* This program paralleled the recommenda- 
tions of the Subcommittee in its first report. In its second report the Sub- 
committee stated that the program was a minmum one. It noted that, 
except for the vitally important step of reactivating all of the government- 
owned synthetic rubber producing facilities, it was a study program, and 
while studies alone would not solve our national rubber problem, it was a 
long step in the right direction. The Subcommittee was confident that 
when the studies were completed they would result in a more vigorous, 
more effective program. 

V. PUBLICITY 


As noted above,” the Subcommittee does not hunt headlines. But while 
its reports are submitted to the full Committee and not to the Senate or to 
the public, the findings of the Subcommittee are important news. Accord- 
ingly, after the report is submitted to the full Committee, copies are dis- 
tributed to the press, and a conference is arranged at which the sig- 
nificant aspects of the report are explained. Present at each conference are 
members of all the national press associations, as well as reporters of 
individual newspapers and news magazines. In this manner, the public is 
apprised of the facts respecting the accomplishments, as well as the short- 
comings, of the national defense efforts undertaken by the government. 
Press comment on the achievements of the Subcommittee has been uni- 


*° The major points of the program were: (1) Maximum synthetic production. Immediate 
reactivation of all remaining idle synthetic rubber producing facilities; (2) Stock piling. Studies 
were ordered of (a) our total military and civilian rubber requirements in the event of total 
mobilization, (b) a realistic objective for stockpiling of natural rubber and accumulating in- 
ventory of synthetic rubber, and (c) how the needs of those objectives could best and most 
promptly be met; (3) Increased purchases. Studies were ordered as to what steps should be 
taken to accelerate our purchases of natural rubber and how our purchase techniques could 
be improved; (4) Modernization. Studies were ordered to determine (a) what steps for modern- 
izing and increasing synthetic rubber facilities should be taken, and (b) whether it would be 
desirable to construct additional petroleum-butadiene facilities in substitution for presently 
owned alcohol-butadiene plants; (5) Domestic production. Studies were ordered to determine 
what steps should be taken to provide for the production of natural rubber in this country and 
procurement of natural rubber from other countries in the Western Hemisphere; (6) Feed- 
stocks. Studies were ordered of steps necessary to provide feed-stock materials for the synthetic 
rubber program; (7) Streamlining. Studies were ordered to determine whether the national 
rubber program could be streamlined and simplified by placing all the powers regarding it 
in a single agency. 

™ Page 635 supra. 
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formly favorable.” The importance of such reaction, in the opinion of the 
Subcommittee, is that the pressure of public opinion will cause the adop- 
tion of those of its policies which the public approves. 

It is, of course, still too early to evaluate the final accomplishments of 
the Subcommittee. Nevertheless, in the short period of its existence, it has 
succeeded in vitalizing important phases of the preparedness program. 
Perhaps one of the most important contributions of the Subcommittee is 
the mere fact of its existence. Those responsible for our mobilization effort 
know that a “watchdog” is ceaselessly sniffing about in their vicinity and 
that it has a deep and sensitive allergy to any scent of “complacency on 
the Potomac.” 


= Consult, e.g., N.Y. Times § 1, p. 30, col. 5 (Sept. 18, 1950); St. Louis Post-Dispatch § 3, 
p. 1, col. 5 (Oct. 8, 1950); 56 Time, No. 12, at 24 (Sept. 18, 1950). 





Investigations in Operation: 


HOUSE SELECT COMMITTEE ON 
LOBBYING ACTIVITIES 


; LTHOUGH the achievements of the House Select Committee on Lobby- 


ing Activities are far from imposing, the investigation conducted by 

this body is highly instructive with regard to the many difficulties 
inherent in legislative investigations. Competent committee and staff members 
intensively examined a controversial and complex area of activity without sen- 
sationalism or disruptive political partisanship. Still the lobby inquiry was far 
from successful. 

The seven member Committee was created pursuant to a resolution of the 
House in August 1949, and was organized the following October 11." When the 
first session of the Eighty-First Congress adjourned on October 19, 1949, the 
Committee authorized Chairman Buchanan to employ a staff and to conduct 
preliminary investigations and research. During the recess the staff conducted 
field investigations of the files of organizations selected at the discretion of the 
Chairman. This activity was supplemented by independent staff research and 
the distribution of questionnaires to all members of House and Senate, political 
scientists and journalists, registrants under the Lobby Registration Act of 


t “Resolved, That there is hereby created a Select Committee on Lobbying Activities to 
be composed of seven Members of the House of Representatives to be appointed by the 
Speaker, one of whom he shall designate as chairman. Any vacancy occurring in the member- 
ship of the committee shall be filled in the manner in which the original appointment was 
made. 

“The committee is authorized and directed to conduct a study and investigation of (1) 
all lobbying activities intended to influence, encourage, promote, or retard legislation; and 
(2) all activities of agencies of the Federal Government intended to influence, encourage, 
promote, or retard legislation. 

“The committee may from time to time submit to the House such preliminary reports as it 
deems advisable; and prior to the close of the present Congress shall submit to the House its 
final report on the results of its study and investigation, together with such recommendations 
as it deems advisable. Any report submitted when the House is not in session may be filed 
with the Clerk of the House. 

“For the purposes of this resolution the committee, or any subcommittee thereof, is 
authorized to sit and act during the present Congress at such times and places, whether or not 
the House is sitting, has recessed, or has adjourned, to hold such hearings, to require the 
attendance of such witnesses and the production of such books, papers, and documents, and 
to take such testimony, as it deems necessary. Subpenas may be issued under the signature of 
the chairman of the committee or any member designated by him, and may be served by any 
person designated by such chairman or member. The chairman of the committee or any 
member thereof may administer oaths to witnesses.” H. Res. 298, 81st Cong. rst Sess. (1949), 
95 Cong. Rec. 11,385 (1949). Representatives Buchanan, Chairman (D., Pa.); Lanham 
(D., Ga.), Albert (D., Okla.), Doyle (D., Calif.), Halleck (R., Ind.), Brown (R., Ohio), and 
O’Hara (R., Minn.) were appointed to the committee. , 
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1946, selected business corporations, farm groups, and labor organizations.’ In 
addition, the Legislative Reference Service of the Library of Congress prepared 
research memoranda and reports at the request of the Committee. 

In almost every case the field investigations were conducted without resort 
to the subpoena power. Files were voluntarily opened to the investigators who 
made selections on the basis of their own evaluations of relevancy.‘ However, 
when several organizations refused full co-operation, the Chairman, without 
the knowledge of minority members, issued subpoenas requiring the personal 
appearance of officers and the production of extensive information as to their 
respective organizations’ finances. Though the House Resolution states, “Sub- 
penas may be issued under the signature of the chairman of the committee,” 
minority members had urged that this power was merely ministerial without an 
explicit grant of discretionary authority to the chairman by the Committee. In 
order to avoid further controversy, such power was delegated in executive ses- 
sion by a four to three party line vote.s 

The initial public hearings, which were opened five months after the organi- 
zation of the Committee, were devoted to the broad academics of problems 
raised by private- and executive-agency-lobbying activities.* However, the in- 
vestigation soon moved from theory to practice in an intensive ten-day inquiry 
into the techniques of lobbying employed by organizations opposing and sup- 
porting public housing and the activities of federal agencies which were promot- 
ing such legislation.’ 


After a brief probe into the ethics, extent, and techniques of professional 
lobbyists compensated by fees contingent on the success of their activities,* 
fourteen days were devoted to an investigation of lobbying designed to influ- 
ence public opinion on national issues.* This was a distinct departure from the 


*1 Hearings before the House Select Committee on Lobbying Activities, 81st Cong. 
ad Sess. 5, 6 (1950). Cited hereafter as Hearings. 


31 Hearings 124-25, 3 Hearings 1-4, 34-35; Graves, Administration of the Lobby Regis- 
tration Provision of the Legislative Reorganization Act of 1946 (Library of Congress, Legis- 
lative Reference Service, 1949). 


4 2 Hearings 10, 28-29, 330-31. “In most instances, according to the record, staff investi- 
gators were armed with subpoenas and secured information under the threat of serving such 
subpoenas if such desired information was not forthcoming.” Minority Views on the Report 
and Recommendations on Federal Lobbying Act, A Report of the House Select Committee on 
Lobbying Activities, H.R. Rep., 81st Cong. 2d Sess. 5 (Mimeographed, 1951). 

5 4 Hearings 4—6; N.Y. Times § 1, p. 2, col. 5 (June 15, 1950). Consult 4 Hearings 563-64 
and 5 Hearings 125 for text of subpoenas. 

* : Hearings: The Role of Lobbying in Representative Self-Government. 

7 2 Hearings: Housing Lobby. 

8 3 Hearings: Contingent Fee Lobbying. 

9 4 Hearings: National Economic Council, Inc.; 5 Hearings: Committeefor Constitutional 
Government; 6 Hearings: Americans for Democratic Action; 7 Hearings: Public Affairs Insti- 
tute; 8 Hearings: Foundation for Economic Education; 9 Hearings: Civil Rights Congress. 
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popular view of lobbying as pressure on legislators rather than on the public at 
large. Six organizations, allegedly representing all shades of the political spec- 
trum, were chosen for interrogation in order to preserve political impartiality. 

Throughout the inquiry the Committee probed the lobbying activities of 
executive agencies.*® Among those investigated were the Bureau of the Budget 
and the Home Finance Agency. Furthermore, specific charges of lobbying 
levelled against the Secretary of Agriculture, the Federal Security Administra- 
tor, and the Department of State were studied. 

After the hearings were terminated, the Committee issued several reports 
compiling data,” a general interim report,” and a final report embodying recom- 
mended modifications of the Federal Regulation of Lobbying Act of 1946," both 
endorsed solely by majority members. The minority members issued their own 
final report." 

The preceding description supplies a framework in which to view many of 
the problems inherent in congressional investigations. Difficulties are raised by 
(x) the diversity of opinion among committee members; (2) the investigation 
of a restricted segment of national policy; and (3) the external pressures exerted 
upon the Committee. 

Significant and difficult problems are often raised by the casual association 
of men who are members of different political parties, and who are burdened 
with the joint responsibility of producing effective solutions to complex national 
problems. The lobby investigation encountered inter-party problems in the co- 
ordination of committee activities, in obtaining agreement on objectives of the 
investigation, and in the treatment of witnesses in public hearings. 

1° All testimony relating to government agencies is collected in ro Hearings: Legislative 
Activities of Executive Agencies. 

11 Expenditures by Corporations To Influence Legislation, H.R. Rep. No. 3,137, 81st Cong. 
ad Sess. (1950); United States Savings and Loan League, H.R. Rep. No. 3,139, 81st Cong. 
ad Sess. (1950); Lobby Index, 1946-49, H.R. Rep. No. 3,197, 81st Cong. 2d Sess. (1950); 
Conference of American Small Business Organizations, H.R. Rep. No. 3,232, 8rst Cong. 
2d Sess. (1950); American Enterprise Association, H.R. Rep. No. 3,233, 81st Cong. 2d Sess. 
(1950); Lobby Index, 1950, H.R. Rep. No. 3,234, 81st Cong. 2d Sess. (1950); Expenditures 
by Farm and Labor Organizations To Influence Legislation and Supplement to Expenditures 
by Corporations To Influence Legislation, H.R. Rep. No. 3, 238, 8rst Cong. 2d Sess. (1951). 

% General Interim Report of the House Select Committee on Lobbying Activities, H.R. 
Rep. No. 3,138, 81st Cong. 2d Sess. (1950). 

13 Report and Recommendations on Federal Lobbying Act, H.R. Rep. No. 3,239, 81st Cong. 
ad Sess. (1951). The Committee devised a new reporting form for use under the Lobby Regis- 
tration Provision of the Legislative Reorganization Act, 60 Stat. 839-42 (1946), 2 U.S.C.A. 
§§ 261-70 (Supp., 1950), which appears as Exhibit 15, facing page 52 of this report. 

4 Minority Views on the Report and Recommendations on Federal Lobbying Act, A Report 
of the House Select Committee on Lobbying Activities, H.R. Rep., 81st Cong. 2d Sess. 
(Mimeographed, 1951). The minority objected to: “‘(1) A misconception by the majority of 
the intent of the original Lobbying Act, of the authority of Congress in this area, and of the 
concept of ‘lobbying.’ (2) A lack of objectivity and a political bias in the conduct of the in- 
vestigations and hearings, and in the preparation and issuance of the several reports by the 


majority. (3) A failure to examine closely the present language of the statute in an effort t to 
correct obvious deficiencies in the law.” 
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The lack of majority-minority co-ordination in preparing and conducting 
the investigation was apparent in all stages. After several months of public 
hearings, minority member Brown, referring to the intensive staff research and 
investigation which had preceded, declared: ““The fact of the matter is, I do not 
even have a list of the members of the staff serving this committee. I have not 
had any of the information upon which the actions of the committee have been 
predicated, until after they were presented here in the hearing room.”*s Shortly 
thereafter, minority member Halleck complained that he had never seen a staff- 
prepared list which was used in the interrogation of a witness, nor had he seen 
the documents in the committee file upon which the list was developed.” In the 
examination of the housing lobby it was noted that selection of about two 
hundred of the thousand available exhibits and documents used in interroga- 
tion of witnesses was made solely by the Chairman or under his responsibility.*’ 
Intelligent interrogation of witnesses demands familiarity with exhibits se- 
lected for introduction into the record at the time of their appearance. A later 
exchange between the Chairman and Representative Brown indicates the lack 
of agreement as to the development of the investigation. Mr. Brown urged 
greater attention to an investigation of executive lobbying activities. “It is a 
matter of whether we are going to perform the duties we were assigned, whether 
the staff is going to be just as zealous, and the committee just as zealous, in look- 
ing into that field of activity as they have been in looking into other fields of 
lobby activity.”"* The detailed criticisms of the investigation set forth in the 
Minority Report reviewed these conflicts and indicated further lack of co-ordina- 
tion in preparation and issuance of committee reports. 


1S 4 Hearings 4. 6 4 Hearings 58. 

"7 2 Hearings 67. The following colloquy is noteworthy: 

“Mr. Brown. Like the gentleman from Indiana [Halleck], I haven’t seen the letter, I 
haven’t seen any of these letters, and I haven’t seen any of the material the staff has brought 
in, any of these photostats, any of these 204 exhibits that you mention. 

“Do I understand that it is to be the procedure of this committee for the chairman alone, 
or any particular group in the committee alone, to know what the material is that we are going 
to discuss and bring up here as evidence, or as exhibits, and query witnesses about, or will all 
members of the committee be given an opportunity of some kind in advance to know just what 
the procedure is to be here, and what matters will be discussed? . . . 

“The Chairman. Mr. Brown, as you know, we have had in our files, and you have had 
outlines of preliminary surveys and studies and field investigations we have made over the 
past four or five months. We have had in our files certain material, and at repeated times in 
executive session you, as well as all other members of the committee, have been informed as 
to what we had, insofar as material is concerned, and the files were open for anyone on the 
committee to fully examine, as I have. . . . 

“Mr. Brown. Let me make this statement for the record, that the only information we 
have received is a confidential memorandum which was furnished the committee when I in- 
sisted upon knowing where the staff had gone, what organizations had been checked, and in- 
formation that on different organizations, statements like this had been taken. .. . 

“The Chairman. You were informed in executive session that this material was on hand in 
the files, available for perusal of any member of the committee. 

“Mr. Brown. I stand on my statement.” 2 Hearings 38-39. 


** 4 Hearings 192-95, at 195. 





LOBBYING INVESTIGATION 651 


Agreement on the nature of the problem investigated, the objectives of the 
investigation, and the definition of terms is essential to any investigation. It is 
only within such a framework that basic issues are clarified, and alternative 
methods of treatment, seen in the light of their implications, function as tools 
of solution rather than of confusion. 

A concurrence of opinion on the problems raised by lobbying was a condition 
precedent to agreement on the objectives of a lobby investigation. In the initial 
days of the hearings, Mr. George Galloway, counsel for the joint committee 
which in 1946 had drafted the ambiguous and ineffective Lobby Registration 
Provision, cited the common areas of opinion which had served as the basis for 
that legislation. In essence, he explained that the joint committee had decided 
on compulsory registration and consequent disclosure of lobby activities because 
“Congress as an institution is handicapped in the performance of its proper 
function ... by the importunities of special interest groups which tend to 
divert legislative emphasis from broad questions of public interest.””*® Disclosure 
would have enabled Congress better to evaluate evidence, data, or communica- 
tions from organized groups seeking to influence legislative opinion. It is appar- 
ent that this evaluation of the problem was soon abandoned by the Buchanan 
Committee. At the outset several minority members considered the effectiveness 
of lobby pressures on congressmen negligible. Furthermore, there was no 
attempt to replace the abandoned standard with a new frame of reference. This 
failure to achieve initial agreement on the implications of lobbying was indi- 
cated by the Chairman’s vague references to the problem throughout the hear- 
ings. Initially he stated that the Committee would try to provide a “clear pic- 
ture of the extent to which lobbies of all sorts seek to influence legislative action 
by Congress even when such action may be contrary to the public good and to 
economy and efficiency in government.” This detrimental area, however, was 
never elaborated or defined in the hearings. Much later he concluded that the 
approach of the Committee was to show that efforts to influence legislative 
action were an integral part of the legislative process, but that there were vari- 
ous views as to the proper limits of such activities.” Again, the crucial problem 
of harmonizing these various views was never faced. Rather it was neatly cir- 
cumvented by the decision to proceed with a compilation of modern lobbying 
techniques as practiced by organizations probed in the public hearings. Such a 
search permitted the committee to proceed with the voluminous hearings with- 
out apparent conflict even though they had reached no preliminary agreement.” 


19 1 Hearings 97-104 at 98.  y Hearings s. 
2° Hearings 24, 27; 2 Hearings 450. 8 Hearings 196. 


*3 At the close of the public hearings Representative Brown stated, “Thus far we have had 
much discussion of one thing, the lobby technique used on both sides of the street, and we 
have found such technique followed to be almost identically the same, whether by liberal or 
conservative groups—just that and nothing more.” 96 Cong. Rec. 15,581 (Sept. 21, 1950). 
The minority report objected to “{a] misconception by the majority of the intent of the original 
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Another problem which faced the Committee early in the investigation was 
the need for a provisional definition of lobbying. Such a definition would have 
had value as an operational tool. The Chairman defined lobbying as “any at- 
tempt by individuals or groups to influence governmental decisions.”** The 
breadth of this definition detracted materially from its value. In fact, after two 
months of hearings Representative Brown complained, “Of course, I think, 
before we go too far, we ought to start soon to try to determine what is and 
what is not lobby activity.”*5 However, it is clear that no adequate definition 
was possible when the Committee had failed even to reach any tentative agree- 
ment on the nature of the problem facing it. 

Ideally, the investigatory process would include a mechanism which would 
insure preliminary agreement on the objectives of the inquiry. The device pres- 
ently intended to perform this function is the closed executive session. Its failure 
to achieve such a goal was manifest in this investigation. It is apparent that 
the executive session produces agreement only incidentally, depending solely 
on the chance perceptiveness and zeal of Committee members. Possibly the 
necessary dialectic could be achieved by requiring that an agreed provisional 
formulation be submitted to the Congress prior to the public hearing stage of 
the investigation. Congressional approval would not be solicited. The mere for- 
malization of this step in the investigatory process would insure consideration 
early in the inquiry. The formulation could include opinions as to the problems 
raised by the subject matter, definitions of essential terms, and tentative objec- 
tives of the inquiry. It would seem that these are the minimum requisites for 
achieving the necessary harmony of opinion. 

Crucial to the success of an investigation are the contributions of persons 
called to testify in the public hearings. The interrogators may elicit testimony 
which clarifies the complex issue or may allow the questioning to degenerate 
into a forum for political or social embarrassment of witnesses, or a sounding 
board for irrelevant statements. In general, the success of public hearings will 
be gauged by (1) the committee members’ restraint in investigating facts 
rather than ideologies of witnesses; and (2) the committee’s ability to restrain 
the witness from using the hearings for personal objectives which are unrelated 
to the problem under investigation. The first of these difficulties pervaded the 
climate of the lobby hearings, for time and again various members objected to 
Lobbying Act, of the authority of Congress in this area, and of the concept of ‘lobbying.’ ” 


Minority Views on the Repert and Recommendations on Federal Lobbying Act, op. cit. supra 
note 14. 


241 Hearings 7. 

*S 4 Hearings 90. Buchanan answered Representative Hoffman’s criticism that lobbying 
had never been defined by the Committee: “I would remind the gentleman from Michigan that 
ours is an investigating committee, not a legislative committee; that the definition of the word 
‘lobbying’ comes within the realm of the proper legislative committee of the House; it is up 
to them to define the term and to make their recommendation.” Representative Case of 
South Dakota queried, “If there is no definition of lobbying in the act, what then determines 
the scope of the investigation?” 96 Cong. Rec. 8,812—13 (June 15, 1950). 
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the tenor and direction of their colleagues’ questioning.“ The Committee 
periodically encountered difficulty in restraining witnesses from volunteering 
irrelevant testimony. At one point the Committee, desperate, threatened to 
strike from the record all further excursions into irrelevancy.?’ This apparently 
was the most effective sanction the Committee could administer. 

Closely related to the problems noted above is the difficulty encountered in 
dealing with witnesses whose irresponsible statements reflect unfavorably on 
the character of parties who are not present or called during the investigation. 
The Committee sought to remedy this problem by two devices: (1) written 
refutations by the parties affected by unfavorable comments were inserted into 
the record directly following the testimony in question ;** and (2) third parties 
were allowed to appear and publicly deny irresponsible statements.*® Such a 
policy is noteworthy in light of the spontaneous nature of the hearings which 
must permit the accuracy of many statements to go unchallenged. 

The investigation of any particular segment of national policy inevitably 
demands flexible adjustments in the intended scope of the inquiry. Often legis- 
lative examinations are modified or impeded by the existence of constitutional 
considerations, or by present legislation in complementary areas, or by the 
activities of other congressional committees. 

Much of the investigation was conducted within the shadow of alleged con- 
stitutional objections. The right of the people to petition the government for 
redress of grievances is assured by the First Amendment. Thus the Committee’s 
discussion of registration as a regulatory device appeared to raise questions 
of constitutionality. Full disclosure of an activity may become a coercive 
device** especially where the activity carries unpopular connotations. The 
legality of registration provisions of the 1946 Act is presently being litigated. 
Further, legislation concerning lobbying directed at public opinion formation 

26 Representative Brown complained, “I have a very distinct feeling—or perhaps I should 
say suspicion, because I don’t want to be unfair—that we have been sort of lobbying here as 
to the ideas and philosophies of individuals, by making a little suggestion now and then that 
that isn’t right or this isn’t right, and I don’t like it.” 4 Hearings 191. Later Brown confessed 
his own lack of self-restraint. “I do not know how we got into this political discussion; but, 
after we did get in, I could not resist the temptation of following up a bit.” 6 Hearings 17. 
And, similarly, Representative Doyle queried, “Apropos of the witness’ voluntary going 
into the field of explaining his ideology, may I ask the witness three questions?” 4 Hearings 98. 

275 Hearings 143. 

8 4 Hearings 12-13. 

29 2 Hearings 257, 326. 

3° 8 Hearings 117. 

3 7 Hearings 61. It was implied that any legislation in this area is subject to constitutional 
objections. 1 Hearings 116. 

3% Section 308 of the Lobby Act has already been held constitutional in United States v. 
Slaughter, 89 F. Supp. 205 (D.C., 1950). A suit for a declaratory judgment, seeking a further 


test of the statute is now pending. Nat’l Ass’n of Manufacturers v. McGrath, D.C., Civil 
No. 381-48. 
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was seen as a possible violation of freedom of the press.*3 Two witnesses charged 
that the scope of the investigation itself was unconstitutional.4 Obviously pub- 
lic hearings are not the proper forum in which to discuss constitutional objec- 
tions. Consideration of such highly technical problems by lay witnesses will not 
resolve the issue. Rather it confuses the development of the inquiry. Allegations 
of unconstitutionality may result in the committee’s failure to explore all possi- 
ble solutions to a problem. This, in turn, reduces the effectiveness of the inves- 
tigation. The issue of constitutionality is best considered at the close of the 
hearings when concrete recommendations are being formulated. 

The existence of relevant legislation in tangential areas of national policy 
tends to modify the scope of congressional investigations in either of two ways: 
(1) the investigatory task is made more difficult by the need to consider modi- 
fication of existing legislative policy in complementary areas; or (2) the investi- 
gatory task is simplified by the existence of legislation which sufficiently solves 
a particular area of the problem and thus allows the committee to contract the 
intended scope of its investigation. Two conspicuous examples of the former 
adjustment appear in the hearings. 

Early it appeared that the boundaries of the investigation were artificially 
drawn. Representative Lanham objected to lobbying only where it attempted 
to exert pressure on the outcome of political elections. This, properly speaking, 
is political activity and is covered by the Federal Corrupt Practices Act.5 The 
dilemma was apparent in Representative Brown’s statement that the committee 
had no authority to investigate political activities, but must restrict itself to 
lobbying activities,** admitting that “in these joint fields, it is a little difficult 
to determine where political activity stops and where legislative interest 
begins.””37 

In contrast to the disinclination to probe the field of political activity the 
Committee made broad inquiries into the relevance of other existing legislation 
and uncovered many areas where subsidies for lobbying activity were provided 
at public expense. Costs of distribution of printed materials are sharply reduced 
by the benefits of second class mailing privileges** and the private use of the 
franking privilege.** Further, lobby organizations reduce their operating ex- 
penses through the tax exemption provisions of the Internal Revenue Code.“ 

33 5 Hearings 9. 

34 4 Hearings 16, 29; 5 Hearings 273. 


38 2 Hearings 347; Federal Corrupt Practices Act, 36 Stat. 822 (1910), as amended, 2 
U.S.C.A. § 241 (Supp., 1950). 


36 6 Hearings 15. 

37 6 Hearings 63. 

3* 2 Hearings 199. 

39 5 Hearings 96, 113; 6 Hearings 100. 

4 5 Hearings 140; 8 Hearings 48; Int. Rev. Code § 101(6), 26 U.S.C.A. § 101(6) (1950). 
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In addition, financing is greatly stimulated by allowing donors to deduct con- 
tributions of funds from their gross income.“ 

The existence of another area of legislation was seized upon as a means of 
narrowing, rather than broadening the scope of the investigation. Various 
statutory prohibitions against the use of executive agency appropriations for 
lobbying purposes® led to an agreement to investigate executive lobbying only 
upon specific citation of abuse.4* This approach is to be contrasted with the full- 
scale inquiry into private lobbying activities; especially since the House Reso- 
lution implied parallel treatment of each field.44 The decision in this case was 
reinforced by activities of other committees which operated in areas comple- 
menting an investigation of executive lobbying. The activities of the House 
Appropriations Committee and the Standing House Committee on Expendi- 
tures in the Executive Departments insured disclosure of lobbying by executive 
agencies to the Congress without a full-scale investigation by the Buchanan 
Committee. 

No major congressional inquiry can escape pressures exerted by the national 
press and relevant floor proceedings.’ This goldfish bow] notoriety functions to 
publicize salient criticisms of the investigation. Consequently it puts the com- 
mittee, or as here, the majority members, on the defensive. Floor activity 
revolved around Representative Hoffman of Michigan and Committee mem- 
bers Buchanan and Brown. Representative Hoffman early established himself 
as the chief critic, asserting that the “committee is being used at the present 
time for an assault on all those who advocate constitutional government.’ 
He sharply criticized activities of the staff in investigating the use of his frank 
in mailing lobby materials‘? and attacked the probe of the Committee for Con- 
stitutional Government.* When the Committee cited the director of this 
organization, Dr. Rumley, for contempt of Congress,4? Hoffman launched 
violent attacks against the scope and conduct of the investigation.’° Early in 



































2 Hearings 425; 8 Hearings 49; Int. Rev. Code §§ 23(0), 23(q), 812(d), 861(a)(3), 26 
U.S.C.A. §§ 23(0), 23(q), 812(d), 861(a)(3) (1950). 


# 62 Stat. 862 (1948), 18 U.S.C.A. § 1913 (1949); 38 Stat. 212 (1913), 5 U.S.C.A. § 54 
(1949). 
43 4 Hearings 192. 






44 The text of the resolution appears in note 1, supra. 


4s Pressure exerted by the national press is not discussed here. For a thoughtful treatment 
of this problem consult Dilliard, Role of the Press, page 585 supra. 


4°96 Cong. Rec. 8,457 (June 8, 1950). 
47 96 Cong. Rec. 8,453 (June 8, 1950). 
4 96 Cong. Rec. 9,154-67 (June 21, 1950). 


49 On August 26, 1950, the committee voted charges of contempt of Congress against Dr. 
Edward A. Rumley, Joseph P. Kamp, and William L. Patterson, for their failure to produce 
subpoenaed financial records of their organizations before the committee. N.Y. Times § 1, 
p. 47, col. 2 (Aug. 27, 1950). 


5° 96 Cong. Rec. 15,272 (Sept. 18, 1950); ibid., at 15,323-28 (Sept. 19, 1950). 
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the investigation he introduced a resolution to create a committee to investi- 
gate the Select Committee on Lobbying Activities.* Minority member Brown 
used the floor to complain of the minority’s alleged lack of information as to 
the conduct of the investigation® and the identity of staff personnel,’ and to 
dispute the Chairman’s subpoena power.’ Occasionally minority member 
Halleck seconded Brown’s criticisms. 

The bombastic rhetoric of Hoffman’s lengthy tirades coupled with lack of 
floor support from his colleagues probably rendered his attacks of negligible 
effect on the course of the investigation. On the other hand Brown’s criticisms 
were probably influential. By using the House floor as a forum in which to pub- 
licize intra-Committee disputes Brown seriously threatened needed House sup- 
port of the investigation. Thus each of the minority’s complaints were answered 
at great length in frequent colloquies between Buchanan and Brown.* Hoff- 
man’s attacks were usually met by majority members Lanham and Albert, or 
left unanswered. However, when Chairman Buchanan and Hoffman tangled on 
the proper scope of the lobby investigation the Chairman’s replies were far from 
convincing.’’ At all times the majority members were prepared to defend criti- 
cized conduct of the staff and Chairman and the progress of the lobby inquiry. 
Their justifications of Committee conduct crystallized public support of the 
investigation and its subsequent legislative recommendations; their retreats in 
the face of publicized criticisms influenced the future development of the 
inquiry. 

An evaluation of the investigatory process must concern itself with the con- 
duct of the inquiry rather that the content of the final report. Committees often 
issue perceptive recommendations which are unrelated to the investigation it- 
self. The primary concern is in developing an effective investigatory process 
which in all cases will yield the basis for intelligent and effective conclusions. 
It seems probable that the problems encountered by the Buchanan Committee 


s* “Resolved, That a committee of seven Members of the House be appointed by the 
Speaker to investigate the activities of said Select Committee on Lobbying Activities, created 
under H. Res. 298, to ascertain whether there is any truth to the charges now being made in 
the public press and which tend to reflect upon the integrity of said committee and of the 
Congress; to learn whether said committee is acting within the scope of its authority; whether 
it is being unwittingly used by subversive organizations or individuals to prevent expression 
of opinion by individuals and corporations . . . ; and be it further Resolved, That, until the 
coming in of the report of the committee so hereby created, the Select Committee on Lobbying 
Activities suspend its hearings and all activities by its staff.” H. Res. 638, 8rst Cong. 2d 
Sess. (1950). The resolution died in the Committee on Rules. 


52.96 Cong. Rec. 8,454-57 (June 8, 1950); ibid., at 15,580-81 (Sept. 21, 1950). 
53 96 Cong. Rec. 8,795-97 (June 15, 1950). 

54.96 Cong. Rec. 8,461 (June 8, 1950). 

55 96 Cong. Rec. 8,581 (June 12, 1950). 

56 96 Cong. Rec. 8,795-97 (June 15, 1950); ibid., at 15,580 (Sept. 21, 1950). 

51 96 Cong. Rec. 8,811-14 (June 15, 1950). 
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are inherent in legislative investigations. No alternative method of inquiry can 
eliminate difficulties raised by the diverse opinions of the investigators, the seg- 
mentation of an organic national policy, and the pressures exerted by external 
forces. The ineffectiveness of the lobby investigation stems primarily from the 
Committee’s failure to recognize these limitations. But recognition alone is not 
sufficient. A sincere attempt by all committee members to overcome these diffi- 
culties is the condition precedent to a successful congressional investigation. 





Investigations in Operation: 


HOUSE SUBCOMMITTEE ON MONOPOLY POWER 


N May 11, 1950, the Subcommittee on the Study of Monopoly 
Power of the House Judiciary Committee completed its fourteen- 


day investigation of the steel industry. Chairman Celler, thoroughly 
familiar with the general problems raised by monopoly power, had concluded 
that careful studies of specific industries would most easily indicate the source 
and methods of monopolistic practices. Steel followed newsprint as the second 
target of these investigations. The Subcommittee generally was endeavoring 
to discover whether new legislation was necessary to help maintain free and 
competitive enterprise. Specifically the primary question was whether the 
gigantic United States Steel Corporation, together with Bethlehem Steel Cor- 
poration and Republic Steel Corporation, were responsible for a noncompetitive 
environment in the industry. The control by United States Steel Corporation 
of one-third of the nation’s ingot capacity made it a natura] focal point of the 
investigation; its mode of operation would be an important factor in determin- 
ing the need for additional anti-trust legislation. If United States Steel Cor- 
poration could successfully justify its position, the status of Bethlehem Steel 
Corporation (one-sixth of the total ingot capacity) and Republic Steel Corpora- 
tion (almost one-tenth of the ingot capacity) would be secure. Otherwise the 
trade practices of the entire industry would be open to suspicion. 

A study of the hearings" indicates that the Subcommittee exerted every 
effort “to obtain first hand all relevant material bearing on the problem of mo- 
nopoly power in the steel industry.”* The thousand pages of testimony and over 
eight hundred pages of exhibits thoroughly document all phases of the in- 
dustry’s activities. For this reason the investigation deserves commendation. 
It sought and obtained facts, not justifications for prejudices. 

Information was culled from all sources. “The long list of witnesses include[d] 
Government officials, independent fabricators, economists, legislators, and 
the leaders of the industry,’’? and most of them substantiated their testimony 
with charts and studies of all types. Prominent references were also made to 
the monumental Ford-Bacon-Davis report, the independent analysis of the 
United States Steel Corporation’s size and efficiency which was prepared at 
the Corporation’s request and expense. While this massive study‘ was not 


* 14 Hearings before the Subcommittee on Study of Monopoly Power of the House Com- 


mittee on the Judiciary, 81st Cong. 2d Sess. (1950) (cited hereafter as Hearings on Monopoly 
Power). 


2 Ibid., at VI. 3 Ibid. 
4 The entire report is contained in about two hundred large volumes. 
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directly introduced as evidence, sufficient excerpts were taken from it to make 
an invaluable contribution to the public knowledge of the Corporation’s 
methods and weaknesses. 

The more than four hundred exhibits include statistics on ore and steel ship- 
ments; government complaints and memoranda of questionable industry prac- 
tices; lists of prominent leaders in the industry and their financial and fiduciary 
inter-relationships; tables on profits, sales and investments; and an extensive 
array of minutes of meetings and correspondence between American steel 
companies and European companies concerning world quotas, prices and 
exclusive marketing agreements. 

The Subcommittee merits further commendation for the complete fairness 
with which it conducted the hearings and admitted exhibits. Chairman Celler 
set the tone of the proceedings when he stated his determination to insure “a 
fair and objective hearing.” However, the real measure of the Subcommittee’s 
efforts came from its chief witness, United States Steel Corporation’s president, 
Benjamin Fairless, who said: “I want to go on record that so far as I personally 
am concerned, this has been the best conducted hearing so far as permitting us to 
make our presentation and so far as fair treatment that I have ever wit- 
nessed.”’5 The conduct of the Subcommittee was illustrative of Mr. Fairless’s 
comment. 

The steel industry was never in doubt as to the objectives of the investiga- 
tion. At the outset, Chairman Celler stated: 

We are concerned with monopoly power... . The economic problem facing this 
country is the domination over industry by a few concerns. . . . The first five steel 
companies control roughly two-thirds of the capacity for steel ingots. . . . The issue 
is then, and steel appears to be a good example, whether this amount of control is 
compatible with the preservation of free and competitive enterprise.‘ 


The treatment of witnesses also indicates the fairness of the investigation. 
The Subcommittee followed the letter and the spirit of the Legislative Re- 
organization Act.’ Every witness was permitted to present written statements 
provided they were submitted at least forty-eight hours before appearance. 
Corrections of testimony previously given were always allowed, and when 
objections to testimony were made, they were printed and witnesses were 
given an opportunity to reply. When conflicting testimony was given all con- 
cerned were permitted and even encouraged to make rebuttals. An outstanding 
example of this is seen in the testimony of Mr. Frank Smith. He stated that 
Republic Steel Corporation would only deal with southern producers through 
an exclusive contract that did not obligate the company to purchase any fixed 
tonnage of ore, but nevertheless prevented the producers from selling to anyone 
else without Republic’s permission. To save the time of busy executives, and 

5 14 Hearings on Monopoly Power 673. 

6 Tbid., at 67. 

7 60 Stat. 812 (1946). 
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to provide Republic with every opportunity for rebuttal, Chairman Celler 
scheduled Mr. Smith’s testimony immediately before that of C. M. White, 
Republic’s President, so that Mr. White would have every advantage of Mr. 
Smith’s charges before making his own statement. Mr. Smith also replied to 
Republic’s answer.® 

The steel industry also benefited by the widespread use of prepared state- 
ments and the unrestricted permission to introduce exhibits. Ample opportunity 
was provided for them to present their story, and the record was certainly 
not weighted against them. Of the fifty-five witnesses who testified, twenty- 
five were officials of the steel industry, thirteen were in government service, 
four were economics professors, four were engineers and the remaining nine 
included a congressman, a banker and severa! businessmen. 

Lack of harassment of witnesses and the recognition of the right of anyone to 
ask questions or cross-examine was another favorable mark of the Subcommit- 
tee’s conduct. Although the great majority of the questioning was carried on 
by Chairman Celler and the Subcommittee’s Chief Counsel, Edward H. Levi,’ 
the individual members also participated actively in the cross-examination of 
witnesses. If representatives of the steel industry seldom cross-examined 
it was perhaps due to the great use of prepared statements and the practice of 
making rebuttals when the testimony became clearly contradictory. At no 
time, however, was anyone denied the right to question a witness, to introduce 
an exhibit or to make a statement. 

The Subcommittee’s investigatory technique is also deserving of worthy 
consideration. In exploring the problems of anti-trust enforcement, it succeeded 
in conducting “an open forum for the expression of the views of experts on 
monopoly problems.”** The validity of the observation that the success or 
failure of an investigation is largely dependent on the ability and caliber of 
staff and committee membership is demonstrated by the investigatory meth- 
ods employed by the Chief Counsel. Throughout the hearings a conscious and 
successful effort was made to confine evidence and testimony to the facts. In 
addition, Mr. Levi’s practice of continually summing up important testimony 
in simple language and then asking witnesses if the summary was correct in 
view of their statements prevented distortion and misrepresentation of what 
was said, thus protecting the witnesses. In addition it should save valuable time 
when the Subcommittee and the public evaluate the hearings. 

A look at the investigation as a whole indicates that it will serve many useful 
purposes. Perhaps the most important is that of emphasizing the responsibilities 
of the steel industry to the community. Considered as an open forum, the hear- 
ings must have demonstrated to both the government and the steel executives 
a basic disagreement on the meaning and application of such terms as com- 

* 14 Hearings on Monopoly Power 298. 

° Mr. Levi is now Dean of the University of Chicago Law School. 

*© 14 Hearings on Monopoly Power V. , 
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petition, monopoly and bigness. However, through the open forum approach, 
the position of each was clarified. As Mr. Fairless stated, the industry was given 
a chance to tell its story (and an impressive one it was). Chairman Celler and 
his fellow congressmen will undoubtedly have a greater appreciation of what a 
complex and mammoth undertaking the production of steel entails. The steel 
industry was also schooled in some new views. While the Subcommittee does 
not speak for the entire Congress, it undoubtedly reflects the attitudes of some 
of its leaders. With Congress capable of going as far as nationalization if it 
wishes, the steel executives must have understood the warnings against main- 
taining a rigid price structure, exchanging information on bids, making exclusive 
marketing agreements, or failing to distribute a fair share of corporate earnings. 
The investigation can thus serve as a sounding board for both sides, where 
each is apprised of the other’s position and where both may reform their 
opinions in the light of the disclosed facts. 

Another effect will be the education of the Subcommittee itself. While several 
members demonstrated a familiarity with the general problem of monopoly, 
they will require much more detailed knowledge should they decide to prepare 
legislation divesting the large companies of some of their subsidiaries or to 
attack some of the industry’s accepted trade customs. The hearings did not 
provide a ready answer. Yet within the testimony given lies the basis for many 
conclusions about competition within the industry and the role of its giant 
threesome. 

The fact that such a record exists demonstrates that congressional] investiga- 
tions can discover useful facts and do it in a manner eminently fair to all parties. 
Certainly, the subject matter under investigation facilitated the impartiality 
of the hearings. The Subcommittee was endeavoring, in an atmosphere that 
was not charged with emotion, to gather information about a vast and highly 
technical industry. However, the real success of these hearings seems due to 
the conscious effort of the Subcommittee to get the facts, regardless of what they 
might indicate, and to do it as fairly as possible. It is this determination which 
underscores every stage of the investigation and makes of it a model for future 
inquiries. Where fairness exists, competence seems to follow. As a result, the 
liberties of citizens are protected while the interests of the community are 
served. At a time when congressional investigations are the object of so much 
adverse criticism, it is reassuring to feel that with time and careful study, an 
investigation such as the one conducted by the Subcommittee on the Study of 
Monopoly Power, can make an important contribution to the economic wel- 
fare of the nation. 
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A Generation on Trial: U.S.A. v. Alger Hiss. By Alistair Cooke. New York: 

Knopf, 1950. Pp. xiii, 342. $3.50. 

It is never possible to serve the interests of liberalism by believing that which 
is false to be true. The liberal must have as exact a view of the universe on the 
common-sense plane as it is possible for his perceptions and his intellect to 
give him, because it is the aim of liberalism to grant each individual the fullest 
degree of liberty which can be enjoyed without damage to the claims to liberty 
justly presented by other individuals. Where liberalism has created a social 
situation in which the claims of the individual and the rest of the community 
swing level on the scales, and forces alter this situation so that the balance is 
disturbed and either the individual or the rest of the community suffers wrong, 
then liberalism ceases to be itself unless it immediately seeks to restore the 
balance. For should it fail to make that effort it establishes precedents which 
must impede it in subsequent attempts to impose its will, and by acting against 
its nature it weakens its will and passes, often without knowing it, to the side of 
its enemies. Authoritarianism need not fear such mishaps. Not in violation of 
its principles, but in fulfilment of them, it can pretend that the individual or 
the rest of the community is receiving some advantage from the situation which 
will compensate it for the diminution of its liberty. But, by definition, a liberal 
cannot make such an apology to others or to himself. 

The fact-finding powers of liberals have, therefore, always to be at work. 
They must be on guard to detect such conflicts of just claims as soon as they 
occur, and they must be fully acquainted with the contemporary world which is 
the context of such situations. It is hard to think of any recent event which 
calls for more careful attention from liberals than the case of Alger Hiss. The 
obvious issues are interesting enough. It cannot be a matter of indifference to 
any of us, American or British, that a man who is felt to be typical of the ad- 
ministrative class of his age should be accused of having diligently labored to 
place his country’s secrets at the disposal of a country not guaranteed never to 
be its enemy. It cannot be a matter of indifference, if that version of the affair 
be rejected, and it be propounded that a man, so intellectually typical of his 
age that he could edit over a long period an enormously popular magazine, 
could nourish through the years a lying story for the purpose of ruining a former 
friend not seen for over a decade, and ruin himself in order to tell it. In either 
case something is happening which is as odd as if human beings were being born 
bright green with five legs. But there are many secondary issues which are 
almost as interesting as these monstrous births, and journalists must be spe- 
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cially fascinated by one problem. There is an immense wave of emotion passing 
over the American people which is generated by the Hiss case. How far is this 
the effect of a reasoned judgment based on knowledge of the facts of the Hiss 
case, and how far is it hysteria caused by the reactions of the American uncon- 
scious to certain new and disturbing ideas? How has the press succeeded in its 
task of conveying to the public the facts of this vast, sprawling, intricate, pro- 
found case which included two court trials lasting an aggregate of fourteen 
weeks? 

Partisans of both sides, travelling in Great Britain, have raised doubts in 
English hearers. Sometimes their arguments have been of fantastic simplicity. 
Defenders of Mr. Hiss have been known to allege the untrustworthiness of Mr. 
Whittaker Chambers on purely physical grounds, with special reference to the 
fact that he is fat. The only answer deserved by such an argument is that our 
Mr. Winston Churchill is very fat, and we have never caught him committing 
perjury. Only a little less infantile are the people who believe that the case 
against Mr. Hiss was finally proved when Mr. Chambers told the Un-American 
Activities Committee that Mr. Hiss had boasted to him of having seen a pro- 
thonotary warbler on the Potomac, and the Committee got Mr. Hiss to confirm 
this independently at another sitting. Now, bird-watching, as we British in our 
informal way call what you Americans term amateur ornithology, doubtless has 
its own esoteric conventions. It may be that a bird-watcher would no more talk 
to a stranger about his single glimpse of a prothonotary warbler than he would 
describe to him the intimacies of his honeymoon. Nobody knows what the next 
man will consider sacred. But till that is established, it would seem that this is 
precisely the sort of incident that a host, looking for small talk, might recount 
to a man who was his guest but not his familiar friend: who was, in fact, on the 
terms with him that Mr. Hiss insists he was on with Mr. Chambers. Partisans 
speaking with only that incident as their ammunition are poorly armed; and it 
is to be regretted that none of them seem, as compensation, to be equipped 
with an answer to that perplexing question as to whether the bird is named 
after the secretary of the Patriarch of Constantinople or the seven prelates who 
are in charge of the canonizations of saints. Hardly better equipped are those 
who rely on the declaration of Mr. Dean Acheson that he would not turn his 
back on Mr. Hiss. Sir John Cockcroft, the head of British atomic research, 
signed a petition for the reduction of the sentence passed on Dr. Alan Nunn 
May, but this could not imply a belief that Dr. Nunn May was innocent, for 
he had pleaded guilty. Good men are loyal to the better part of their friends, 
even, and, it might be said, especially, when their worse parts have got them 
into trouble. What Mr. Dean Acheson said did him honor, and did Mr. Hiss 
honor too, but it has no bearing on the problem of Mr. Hiss’s loyalty. 

These straws are too flimsy to tell us what way the wind blows; the gale takes 
them out of the hand. There remains the verbatim report, which has the oppo- 
site defect of excessive solidity. One rarely hears it mentioned without the addi- 
tion of the remark, “I was too busy to read it.” The solution might be thought 
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to lie in the book written after the case by a journalist who covered it: a very 
good formula, and so it should be, for it fulfills the requirements laid down by 
Wordsworth for true poetry, since it takes its origin from “emotion recollected 
in tranquillity.” That is why many readers will turn in hope to A Generation on 
Trial: U.S.A.». Alger Hiss, by Alistair Cooke, the chief American correspondent 
of the great English liberal newspaper, The Manchester Guardian. That might 
well convey the true poetry (that is to say the essential truth) of the Hiss case, 
just as the book written by the English newspaper correspondent, G. W. 
Steevens, after he had covered the Dreyfus trials, conveyed the essential truth, 
which the historians have never superseded but only confirmed, about that 
tremendous conflict of conceptions of the public good. A first turning of the pages 
suggests that has happened; but here we come up against an inconvenient fact 
of literary history. Fifty years ago, when Steevens wrote, the author gifted with 
sharp and just perceptions, a command of logical process, and the capacity of 
relating events to their social context, usually announced what he was by writ- 
ing sensitive and coherent and allusive prose, and the author who had none of 
these gifts usually wrote tritely—and loosely without reference to anything out- 
side the narrowest limits of his subject. But the advance made by literary criti- 
cism during the past half-century, particularly on the technical side, has de- 
stroyed this sign-posting. It might be said that many young men and young 
women leave their universities having learned nothing but the art of giving a 
good surface to what they write, and having learned that well. Mr. Cooke’s 
book is a typical product of this phase. It looks very good indeed. Its prose sug- 
gests precision, deliberation, impartiality. But, alas, here is no emotion recol- 
lected in tranquillity. There is plenty of emotion, but it is undigested. Of tran- 
quillity sufficient to allow the use of logic there is no sign. And as for recollec- 
tion, it is most imperfect. This book is likely to be a serious stumbling-block to 
historians of the future by reason of its constant vagueness and inaccuracy. 

It is always difficult to describe a trial of any length and complication, partly 
because lawyers, who are so precise when they write, often use language very 
loosely in court, and partly because affairs do not come into court until they 
have baffled people by their resistance to the ordinary technique of understand- 
ing and negotiation. Hence any description other than a verbatim report must 
be an interpretation rather than an exact account. But Mr. Cooke’s interpreta- 
tion strays far further from what is possible to ascertain about the interpreted 
material than is helpful. Let us take an early example of his methods. Regard- 
ing the people mentioned as Communists at the first appearance of Mr. Whit- 
taker Chambers before the Un-American Activities Committee, Mr. Cooke 
says: 


The employment records of some of these were read into the record, a proceeding 
which evidently shows that before this hearing the Committee investigators knew 
the names of the people to be accused. (Chambers wasto testify in the First Trial that 
two investigators came to see him in New York early in June 1948.) [p. 57]. 
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Now, it is not a secret that the whole Committee knew before the hearing 
started what line Mr. Chambers was going to take. Earlier that morning they 
had in executive session heard him give a summary of his evidence, and had 
decided that it ought to be given in public. Also Mr. Chambers had on his ar- 
rival handed his prepared statement (in which he mentioned the names of the 
alleged cell-leaders) to the chief investigator, Mr. Stripling, who had studied it 
during these earlier proceedings. Not only are these facts easily established by 
any inquirer, but the printed record shows that the only researches into the 
employment records of these men was made in a form which suggests just that 
brief and scanty degree of foreknowledge. When Mr. Chambers had made his 
statement, and was being questioned, the names of two of the men he had men- 
tioned recurred, and Mr. Stripling then intervened with particulars of these 
men’s careers, which were not drawn from the employment records of the Civil 
Service Commission, as Mr. Cooke’s readers might suppose, but from two 
reference books, Who’s Who in American Jewry and Who’s Who in Labor. The 
only trueemployment record read during that hearing was that of Alger Hiss, but 
it was twelve years out of date, lapsing before he left government employment. 
These are facts quite inconsistent with a theory of preparations lasting for two 
months. 

There is an even grosser distortion on the next page, where Mr. Cooke drops _ 
a broad hint of a previous rehearsal of Mr. Chambers by the investigators. He 
writes: 

When he [Chambers] left the Party, the only man he tried to persuade to break 
with him was Alger Hiss, who “absolutely refused to break.” 

“He cried?” asked Mr. Stripling, anticipating nothing but the truth. 

“Yes, he did,” said Chambers, “I was very fond of Mr. Hiss” (p. 58). 

Now, what is printed in the record is this: 

Mr. Chambers: . . . [W]e talked and I tried to break him [Mr. Hiss] away from the 
party. As a matter of fact he cried when we separated, when I left him, but he abso- 
lutely refused to break. 

Mr. McDowell: He cried? 

Mr. Chambers: Yes, he did. I was very fond of Mr. Hiss." 


There is in fact no foundation for the suggestion of a leading question put by an 
investigator to a coached witness. There is simply a repetition, natural enough 
in view of the convention which maintains that men do not cry, of the word 
“crying” by a member of the Committee whom it had surprised. 

This is very odd reporting; and Mr. Cooke’s comments are as odd. He seems 
to have a difficulty, which is possibly a serious handicap to a journalist reporting 
a trial, in understanding the drift of any prolonged examination or cross-exami- 
nation; and his comments on evidence often reveal a virgin unawareness of 
ordinary life which make the reader feel as if he were visiting a picture gallery 

ine ; before the House Committee on Un-American Activities, 80th Cong. 2d Sess. 
572 (1948). 
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in pitch darkness. Let us turn to the incident of the New Year’s Eve party. Mrs. 
Chambers claimed that she and her husband had spent the last day of 1936 with 
the Hisses. Mrs. Hiss, supporting her husband’s claim that they had known the 
Chambers family only briefly and slightly, denied this, and produced a letter 
written by Mr. Hiss in Washington and postmarked December 30, 1936, and 
addressed to her at Chappaqua, N.Y., where she was nursing her little boy 
through chickenpox, telling her not to worry and to stay till the child was well, 
and assuring her that he would go alone to a party on January 2. This seemed 
to disprove Mrs. Chambers’ story, until there appeared a woman doctor who 
gave evidence that Mrs. Hiss and her little boy had attended her consulting- 
room in Washington on January 2. Mr. Cooke’s comment is: “Timmie may 
well have recovered in time to rob this date of any aspersion on the Hisses’ 
testimony” (p. 297). It is impossible to imagine a readjustment of the universe 
which would make this comment sensible. Can Mr. Cooke really think that 
chickenpox is a disease without a definite infective period, and that a pediatri- 
cian would welcome the attendance of a child with that complaint at her office? 
Must he not have reflected that if the child was able to travel from Chappaqua 
to Washington so soon after the letter of December 30, there must have been 
some circumstance, such as a mistake in diagnosis, or a second thought about 
the date of the infection, which somebody would surely have remembered? 
There may have been, of course. But Mr. Cooke does not inform his reader of it. 

This ineptitude in comment is shown again in the passage dealing with a 
point of great importance in the case: the value of the documents which Mr. 
Hiss is supposed to have copied. Both Mr. Sumner Welles and Assistant Secre- 
tary Francis B. Sayre were appalled by the thought of these papers falling into 
Russian hands at such a crucial time, particularly as they would have been of 
great use in helping the Russians to crack the American codes. Mr. Cooke 
submitted the text of these documents to an English historian of the highest 
standing, Professor Lewis Namier, and asked his opinion on their usefulness to 
the Russians. Professor Namier very sensibly answered that he had none, and 
could have none. He had no idea what the Russians knew at that time or what 
they wanted to know; and the subject matter of many of the documents was 
completely outside his province, which is the rise of the cabinet system in the 
eighteenth century, and the diplomatic documents directly relating to the out- 
break of the Second World War. He added that, of course, the code-breaking 
possibilities offered by the transmission of these documents to the Russians 
must have been of the greatest importance. From this reply Mr. Cooke draws 
the curious conclusion that “ijn view of this sensible modesty, it seems fair to 
assume that neither . .. Mr. Welles nor Mr. Sayre could begin to have a reliable 
opinion about the political value to the Russians of... these documents” 
(pp. 163-64). Now, it is perfectly true that the personnel of neither the State 
Department nor the British Foreign Office seem to have been listening when it 
was said that the meek shall inherit the earth, and most of us have thought from 
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time to time that they would be the better for being taken down a peg. But 
surely Mr. Sumner Welles and Mr. Sayre are here being taken down a peg too 
low. It seems odd that they should not be allowed to express their opinions on 
documents originating in their own Department, because an English professor 
says that he knows nothing about them. 

It might still be true that, though Mr. Cooke’s reporting is often inaccurate 
and his comment less than enlightening, A Generation on Trial gives a fair pic- 
ture of the main issues of the case. But this cannot be claimed. It fails to ad- 
dress itself to the primary problem raised by the case, which is the reliability of 
Mr. Whittaker Chambers’ testimony regarding Mr. Hiss; and here English 
readers would be very glad of guidance. To them especially it would seem no 
proof of Mr. Chambers’ truthfulness that the story which he told to the ruin of 
Hiss brought ruin on himself as well. That superb exponent of historical mys- 
teries, Andrew Lang, acquainted us all in our early youth with the Campden 
Wonder, the authentic story of a seventeenth-century Englishman who got his 
mother, his brother, and himself soundly hanged by confessing to the murder 
of a man who afterwards turned up alive and well. Only seventy-five years ago 
a girl of twenty-one ruined the career of Sir Charles Dilke, who promised to be 
our greatest statesman of the second half of the nineteenth century, by con- 
fessing to her husband that she had committed adultery with him in peculiarly 
degrading circumstances, and repeating the story through two court trials 
without wavering, though this meant divorce and complete social extinction for 
herself; and that story, read today, is wholly incredible, and only to be explained 
by her neurotic constitution and her belief that Sir Charles had been her 
mother’s lover. Only twenty-eight years ago, Mrs. Edith Thompson was hanged 
for complicity in the murder of her husband by her lover, largely because the 
police found letters from her in which she gave elaborate accounts of attempts 
she had made to murder her husband on previous occasions; and later investi- 
gation has made it almost certain that these attempts took place only in her 
imagination. English readers, at any rate, would be prepared to accept the 
theory that Mr. Whittaker Chambers is a neurotic fantasy builder. 

But Mr. Cooke does not help his readers to accept or reject that theory. In- 
deed, he suppresses a fact so important that he actually prevents them from 
forming a sound opinion. For they must reflect that it is easy to imagine a 
neurotic liar inventing a vast and complicated fantasy and keeping it to him- 
self for his private enjoyment, and easy to imagine him telling it to one person, 
some people, or everybody, either perpetually or in phases of a self-determined 
cycle, but that it is not easy to imagine him inventing such a fantasy and telling 
it once, at a time most appropriate from the realistic point of view, and then 
never mentioning it again, except when he is forced to do so by quite reasonable 
considerations. But they must also reflect that this last difficult effort of the 
imagination is just what they will have to make if they accept this theory that 
Mr. Chambers was a neurotic liar. For Mr. Chambers seems to have told his 
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story only once of his own free will, and then two days after the signing of the 
Stalin-Hitler Pact, a most reasonable time to tell his tale if it were true, for he 
must have known that all the information he had collected was henceforward 
at the disposal of Hitler. Thereafter he seems to have told the FBI officers what 
they wanted to know at the interviews which he brought on himself by this con- 
fession, but when it became plain that these were going to have no results he 
simply let the story lie. It seems not to be disputed that his appearance before 
the Un-American Activities Committee was involuntary; the Committee itself 
has stated clearly that he never offered to give evidence before it, and a news- 
paper man has accepted the responsibility of having suggested to the Commit- 
tee that he was possibly an interesting witness. Then there comes a turn in the 
story which, as Mr. Cooke describes it, suggests that Mr. Chambers once again 
chose to talk. 

He writes: “Two nights after this last hearing, Chambers appeared on a na- 
tional radio program and said that Alger Hiss ‘was a Communist and may be 
now’”’ (p. 91). This certainly looks as if Mr. Chambers had shown the per- 
sistence of a bloodhound on the trail. It is not unless the reader should scan the 
Chronology at the end of the book that he will find that Mr. Chambers made 
this statement on the Meet the Press program, an identification which surely 
necessitates some fuller description of the incident. Those who are aware of the 
nature of this prograz must wonder whether Mr. Chambers, once he was in- 
vited to appear on it, could have refused the invitation without doing fatal 
damage to his credit, and bringing himself much nearer that prosecution for 
perjury which can never have seemed far away; and those who pursue the mat- 
ter into the files will wonder also whether Mr. Chambers, since he appeared on 
the program with friends of Mr. Hiss, who challenged him to repeat his allega- 
tions against Mr. Hiss so that Mr. Hiss could sue him for defamation, could 
possibly have avoided making the statement quoted by Mr. Cooke. The failure 
to discuss these points is the more unfortunate because it creates an ambiguous 
impression at the one point in the years after 1939 when such ambiguity is 
possible; for as Mr. Hiss did in fact bring an action for defamation, he thus took 
the responsibility for all further developments of the case. 

If we turn from our uncertainty about Mr. Hiss’s concrete enemy, Mr. Cham- 
bers, to his abstract enemy, the legal system, we are still left in doubt. Mr. 
Cooke writes throughout the volume as if the whole inquiry had been a mis- 
take, and as if all right-thinking men ought to blame authority for the direction 
it had taken. Now, we must all agree that authority should have started the in- 
quiry long before it did. If action had been taken when Mr. Chambers told his 
story to Mr. Berle in 1939, it would have been far fairer to Mr. Hiss. His state- 
ment that someone must have been in the habit of entering his home and using 
his typewriter would plainly have been much easier to prove in 1939 than nine 
years later. But Mr. Cooke does not make this point, and we must conclude 
that by his way of thinking authority should have abandoned the inquiry at 
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some stage after it was started in 1948. As he never indicates the appropriate 
stage we must ask ourselves which it was. At the beginning? Should the Un- 
American Activities Committee have dismissed Mr. Chambers after they had 
heard the summary of his evidence in executive session, and never brought the 
matter to a further hearing? Surely not. The Committee exists to investigate 
subversive influences which seek to destroy the government and institutions of 
the United States. It could hardly have set aside as failing to fall within its 
terms of reference the evidence of a man in responsible employment who as- 
serted that he had for years acted as a courier for a group of Washington civil 
servants who aimed at the communist infiltration of the American Govern- 
ment. Possibly such a committee need not exist; but as it did exist, it was 
bound to investigate such a story as this. Shall we pass on and say that the Com- 
mittee should have stopped the proceedings after Mr. Chambers had given 
evidence? Obviously not. Mr. Hiss had to be given the opportunity which he 
demanded to deny these charges; and when he had done this, and the difference 
between the two men’s testimony proved to be so great that it was clear that 
one or other of them was among the greatest perjurers of all time, it became 
imperative that the matter should be sifted. At this point we have to cease blam- 
ing authority for the direction then taken by the case, for the responsibility 
rested elsewhere. 

The sifting was inconclusive. The Committee issued an interim report? (of 
which Mr. Cooke quotes only a few sentences) which contains no allegation 
that Mr. Hiss was a Communist. It states that his evidence was evasive, and 
“not completely forthright” over several specific points raised by Mr. Cham- 
bers, such as the details of the automobile transaction, and over his recognition 
of Mr. Chambers.’ But the only direct reference to communism in connection 
with Mr. Hiss is contained in the passage which expresses incredulity as to Mr. 
Hiss’s statement that he had associated with various known or admitted mem- 
bers of the Communist Party “without at some time suspecting that they were 
members of the Communist Party.’ Though the Committee accepted Mr. 
Chambers’ word that he himself had been a communist agent, and praised him 
for being “forthright and emphatic” and said that the “burden of proof” had 
shifted from Mr. Chambers to Mr. Hiss,5 the report does not state that the 
Committee had accepted Mr. Chambers’ allegation that Mr. Hiss had been a 
Communist and had worked with him. The report, and the records of the hear- 
ings themselves, very strongly suggest that the Committee thought that there 
had been some oddity of behavior, but was not at all sure what it was, and 
indeed a rather silly and extreme form of fellow-travelling might well have been 
suspected as the sum of the whole complication. The report was dated on 
August 27; if, on the same date, Mr. Chambers appeared on the Meet the Press 
program and was challenged by Mr. Hiss’s friends to make the statements about 

*Ibid., at 1,347-57. ‘Ibid. 

sIbid., at 1,353. 5 Ibid., at 1353-54. 
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Mr. Hiss which he had made before the Committee in a form which would give 
Mr. Hiss an opportunity to sue him for defamation, and Mr. Hiss took the 
opportunity, authority can hardly be blamed. It is, indeed, interesting to reflect 
what a different turn the Hiss case might have taken if authority had been left 
on its own. 

Authority cannot be blamed for Mr. Chambers’ production of the pumpkin 
papers, nor for the decision of the attorneys of Mr. Hiss and Mr. Chambers to 
hand those documents over to the Department of Justice. And surely it cannot be 
seriously argued that, if the Department of Justice was handed a pile of copies 
of secret documents and was told that a witness alleges that it was a dis- 
tinguished ex-civil-servant who made the copies, it should not have laid the 
matter before a grand jury which was sitting at that moment to investigate 
espionage. It is simply not possible to conceive any theory of the administration 
of justice which would permit the authorities to act in any other way. Thereafter 
the course of the case was determined by the normal operation of the jury sys- 
tem. Why then does Mr. Cooke write as if the prosecution of Mr. Hiss could 
only have happened by some deplorable debauchment of the normal legal 
process? Whether Mr. Hiss be innocent or guilty, it could have been prevented 
only by such a debauchment. 

His complaint is, in part, of course, against the procedure of the Un-American 
Activities Committee. Here British readers are most ready to be sympathetic, 
for we ourselves have a Tribunals of Inquiry Act (1921) which is rarely used and 
never enjoyed in use. It was called into being to sift allegations that certain 
official papers had been deliberately destroyed in the Ministry of Munitions at 
the end of the First World War, and its function has in practice proved to be 
the investigations of crimes difficult to deal with by the existing law because 
they are committed within the shelter of closed systems created by the modern 
state. It has only been used four times, and each time it has elicited facts which 
could never have been discovered in the courts, much to the benefit of the state; 
we owe to it some reforms in police procedure which are most valuable safe- 
guards of the liberty of the subject. But it owes its efficiency to its admission of 
hearsay evidence (which is not accepted unless substantiated but is used as a 
basis for examination and cross-examination and the calling of witnesses) and 
to the pursuit of a roving line of inquiry not restricted to the limits set by in- 
dictments; and these relaxed practices tend to produce sluttishness. The situa- 
tion would not be tolerable were it not that the Tribunal consists of three judges 
selected either from His Majesty’s judges or from the senior Bar, and that all 
examinations and cross-examinations are carried on either by the Tribunal 
itself or by attorneys instructed by the Government and by the persons con- 
cerned in the inquiry; that throughout the proceedings no person can refer to 
political matters directly or indirectly, except neutrally, in reference to matters 
of fact; and that any person mentioned in the proceedings can apply to the 
Tribunal for permission (which is in practice not withheld) to be represented 
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by counsel who can examine and cross-examine the witnesses and address the 
court on his behalf. Even with these precautions, the proceedings are disagree- 
able. Reputations are besmirched by unfounded charges, and the very means 
which are provided to enable the innocent to cleanse themselves of such 
charges clutter up the inquiry with masses of verbiage which the average per- 
son has no time to master. This happens to some extent in any long trial, but it 
happens to a greater extent where hearsay evidence is admitted and there is no 
limitation set by indictments. 

British readers, therefore, are willing to listen when they are told that the 
procedure of the Un-American Activities Committee is galling to the liberal 
American public. They are quite willing to believe that a tribunal is handi- 
capped in its search for truth if it consists of politicians who, though they may 
also be lawyers, still regard what they are doing as primarily political, and feel 
themselves free to deliver political speeches during the proceedings. They are 
quite willing to believe that persons mentioned in evidence or giving evidence 
before the Committee must suffer considerable hardship if their counsel is not 
allowed to cross-examine other witnesses or to address the Committee on their 
behalf. But British readers get very little help from Mr. Cooke in judging how 
flaws in the system affected the Hiss case. The printed record suggests that 
there is a great deal to be said on this point. From our angle we must wonder 
whether it was proper of the Committee to use in its report the phrase: “all of 
whom are either known or admitted members of the Communist Party, or who 
have refused to answer the question as to whether they were members of the 
Communist Party on the ground of self-incrimination” ;* or whether the Com- 
mittee was not striking at the roots of legal representation by subpoenaing the 
attorney of one of the witnesses concerned in the automobile transaction to ap- 
pear before them, and then questioning him about his political beliefs.” But Mr. 
Cooke’s own criticism of these proceedings are baffling. He ends a paragraph 
describing an argument among the members of the Committee during a hearing 
at which Miss Elizabeth Bentley gave evidence, with the comment: “In this 
flip way did some members of the Committee ignore the old and necessary dis- 
tinctions between hearsay and evidence, between what is alleged and what is 
true” (p. 51). This, as the preceding paragraph has no clear connection with 
the admissibility or credibility of evidence, will send the conscientious reader 
back to the printed record again; and there he will find that the argument ac- 
tually concerned the conditions under which the Committee could fairly read 
at a public hearing evidence given before it in executive session, which is quite 
a different matter. The Committee ultimately determined to read some parts 
of this evidence and not to read others, and it may be that the parts they did 
not read contained passages of dubious admissibility and credibility. But as it 
was not read it is not apparent how Mr. Cooke knew this, and there is need for 
explanation. 

*Tbid., at 1,353. 7Ibid., at 1,343. 
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Only a curmudgeon would reproach Mr. Cooke for giving him the trouble of 
checking that reference, for it was at this hearing that Representative Rankin 
laid before Miss Bentley the definition of Russian Communism as “‘a system of 
abject slavery, dominated by a racial minority that has seized control, as mem- 
bers of the Politburo.” On this Miss Bentley meekly commented, “I am not 
clear about the racial minority,” to which Representative Rankin sternly ri- 
posted, “I am.’* But apart from directing his readers to this pearl, Mr. Cooke 
does little for them in regard to the legal aspects of the case; and indeed he 
finally chooses another approach to it. He begins by writing as if Mr. Hiss were 
innocent of the charges made against him, but goes on to write as if maybe Mr. 
Hiss were not as innocent as he had hoped, but that nevertheless it is a pity if 
he should be convicted, because things higher than innocence or guilt are in- 
volved. To explain this attitude he quotes a passage from the brilliant English 
critic, William Empson, in which he pleads for a “generous skepticism which 
can believe at once that people are and are not guilty” (p. 337). It is an ex- 
tremely interesting passage, worth reading for its bearing on existentialism, but 
it does not deal with reality on the plane on which legal business has to be 
conducted. This is obvious if we imagine the probable reactions of Mr. Hiss or 
his attorneys on being invited to agree that Mr. Chambers is and is not guilty 
of perjury. But in order to straddle both planes Mr. Cooke goes on to invent 
a myth of a period before the war, “the squalid decade before Munich,” in 
which “thousands of intellectuals in Britain and America held the Soviet Union 
as a shining thing at the front of their minds” (p. 170); and he suggests that 
Mr. Hiss and Mr. Chambers were “idealists at a time when idealism, and the 
nature of loyalty, were undergoing an historic test” (p. 341). He refers sym- 
pathetically to a government economist named Julian Wadleigh, who confessed 
to having pilfered government documents when he was employed in the State 
Department and handed them over to Whittaker Chambers and another 
courier. Mr. Cooke calls him “‘a walking symbol of the shattered gallantry of 
the idealistic Left, a fugitive from the ruins of the Popular Front and the class- 
less society, an earnest fellow traveller who had now to pay for the pride he 
felt, a dozen years ago, in trading in the loyalty of his oath of office for the true 
glory of being in the advance guard of the resistance to Fascism” (p. 170). 
Mr. Cooke holds out to Mr. Hiss, who surely will not be grateful, the promise 
that if he “had said he had done all this, that he had passed papers proudly to 
confound the Nazis, to quicken the day of deliverance of enslaved populations, 
he could have been a greater Wadleigh” (p. 341). This extraordinary phrase, 
“a greater Wadleigh,” speaks of chaotic moral and intellectual values. 

There could hardly be a more dangerous and unfounded myth. The advance 
guard of the resistance to Fascism did not consist of Communists, in either 
Britain or America. The vast majority of people who aided the Italian anti- 
Fascists, the Republican side in the Spanish Civil War, and the anti-Nazi 

8 Ibid., at 544. f 
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refugees, were neither Communist Party members nor communist sympa- 
thizers, and they would no more have stolen state documents than they would 
have practiced any other form of sneak-thieving. It is true that in the first years 
of the U.S.S.R., a certain number of intellectuals joined the Communist Party. 
But as the conspiratorial activities of the Communist Party developed, most 
of these people left it. Only those conspicuously lacking in sense fail to recog- 
nise that no society, whether capitalist or socialist or communist, could last for 
five minutes if it abandoned the principle that a contract is sacred. The exodus 
began very soon, and any student of the British General Strike, which took 
place in 1926, must be struck by the number of people involved in it who had 
been Communists and had already left the Party. They never returned; and the 
Communists appeared in the anti-Fascist picture only as a small body which 
moved in at strategic points with the aim of getting control of anti-Fascist 
organizations in order to divert their resources and their policies to communist 
ends against the will of the non-communist members. Though communism 
was bound to strike deeper roots in the United States than in Britain, because 
the American Left Wing has not an orderly and honorable means of realizing 
its aspirations in a developed Labor Party, it was still true that on both sides of 
the Atlantic the anti-Fascist Left was predominantly non-communist; it is sig- 
nificant that, though the American recruits for the International Brigade in 
the Spanish Civil War of 1936-1939 were enrolled and organized by crypto- 
Communists, the majority of the recruits themselves were not communists. It 
is an absurd perversion of historical fact to suggest that in the nineteen-thirties 
it was anything but an abnormal action for an American or an Englishman who 
disapproved of Hitler and Mussolini to show it by becoming a spy for the 
U.S.S.R. A simple examination of the dates in the Hiss case shows us the pre- 
posterousness of this suggestion, particularly in this instance. Mr. Hiss himself 
places his first association with Mr. Chambers in the early part of 1934. As Hit- 
ler came into power only in 1933, Mr. Hiss was really a little quick on the 
trigger. He might well have given more orthodox methods of confounding the 
Nazis a chance, before deciding to aid their victims by “passing papers proudly” 
to a party which had wrecked the German Social Democrat opposition to Hitler 
and was at that time offering on its own hearthstone nothing better than famine 
and a succession of repellent purges. It is only fair to recall that Mr. Hiss’s own 
defence is untainted by such nonsense. He simply says that he did not type the 
pumpkin papers. 

But Mr. Cooke goes to further heights of incomprehensibility in the reasons 
he gives for deploring Mr. Hiss’s conviction, which are unlike the reasons which 
might make the rest of us deplore it: 

The verdict . . . brought back into favor the odious trade of the public informer. 
It gave the FBI an unparalleled power of inquiry into private lives that in the hands 
of a less scrupulous man than its present chief could open up for generations of mis- 
chief-makers an official wholesale house of blackmail. It tended to make conformity 
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sheepish and to limit by intimidation what no Western society worth the name can 
safely limit: the curiosity and idealism of its young. It helped therefore to usher in a 
period when a high premium would be put on the chameleon and the politically neutral 
slob (pp. 18-19). 

Now, many curious people bobbed up in the Hiss case; but surely none of them 
carried on the odious trade of public informer. And did the case increase in any 
way the power of inquiry into private lives already possessed by the FBI? If 
so, Mr. Cooke tells us nothing about it. As for the suggestion that a police force 
might become a blackmailing institution, this has suddenly become a fashion- 
able idea, but it is hard to take it seriously. Of course a police force might de- 
vote itself to blackmail, just as any hospital might convert itself into an abortion 
shop. But such things are hardly likely to happen except in a community more 
inert and more inept than the United States is supposed to be, indeed, so inert 
and so inept that nobody could care what happened to it; and in the mean- 
time we must have police forces and hospitals. Scarcely more wise is it to ask us 
to shed tears over Junior and Miss Teen-age, closing their books and renounc- 
ing altruism, because they realise that, from now on, they might get into trouble 
if they become State Department officials and take copies of secret documents, 
and will be unable with impunity to differentiate themselves from sheep by com- 
mitting perjury before a grand jury. It is hardly necessary to point out that 
these disturbed ejaculations of Mr. Cooke, though they are uttered with a 
vaguely liberal air, are incompatible with liberalism, because they are incom- 
patible with reason. 

That A Generation on Trial should have been written by an author who is 
plainly not a lonely dissident, but who obviously seeks to please his public, is 
significant. The Hiss case has now split into two. There is the real case, the 
facts of which are known to a certain number of people, who have considered 
them carefully and come to their own conclusions about them. But there is 
also a second Hiss case, the distorted image of the real case, a fantasy floating 
in the American national unconscious. This fantasy has its eternal elements. It 
gratifies our desire to do what we wish, without fear of the frustrating force of 
reality. All of us repress a desire to steal. Let us pretend that we can steal. Let 
us pretend that we can steal from that which prevents us from stealing, the 
state. Let us pretend that we can steal from the state something relevant to 
the function which gives it the right to frustrate us in our desires, its function 
of protecting us. And let us pretend that we commit this specially satisfying 
theft, and that no disagreeable consequences will follow, either for us or for 
the state. Identification with a person accused of stealing state papers, followed 
by a demand that he should be considered either as innocent, against the weight 
of evidence, or as guilty with a guilt mystically more innocent than innocence, 
and a claim that the papers were of no importance, provide a holiday for the in- 
fantilist within us. Moreover, this fantasy fills a need felt specially by the con- 
temporary infantilist. The governing class in the community has till now always 
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enjoyed a certain amount of privilege, including immunity from just punish- 
ment. But today that class is liberal, and its own professions prevent it from 
claiming that privilege and that immunity, which indeed could not be granted 
without lawlessness, since that class is indistinguishable from the majority. 
But this is not to say that it does not hanker after that privilege and immunity; 
and in this fantasy it can enjoy them. 

A consequence of the contemporary element in this fantasy, which is to be 
recognized in Mr. Cooke’s book, is the illogical hatred felt by non-Communists 
for Communists who have left the Party. The bitterest passage in A Generation 
on Trial refers to the ex-Communists who attended the Hiss trial, describing 
them as “that solemn breed of renegades, the reconstituted patriots who sur- 
vived their Russian baptism of the twenties and thirties and are now keen for 
anything that someone will dignify by calling the American Way,” to whom 
“all jokes are suspect, honest doubts a weakness, and a liberal . . . a Communist 
on plain-clothes duty” (p. 331); and abuse of this sort has, of course, been 
showered upon Whittaker Chambers, even by those who do not disbelieve 
his evidence. Yet those who adhere to reason must admit that a person who 
is not a Communist is not entitled to feel violent hatred and contempt for 
a person simply because he has left the Communist Party and is now work- 
ing against it. Anyone who really thinks that a person who leaves the Com- 
munist Party and works against it is doing wrong, ought to join the Com- 
munist Party at once. Inability to make this admission can spring only from 
abandonment to this fantasy of unlimited privilege for liberals, which here 
is taking a not unfamiliar form. The mechanism is thus: A liberal should 
think of himself as holding a certain creed; but he may also think of himself 
as somebody ‘“‘on the Left,” and if he is simpleminded or fatigued he may 
use that expression as if it were not merely a rough and ready reference to 
a symbolical political map but an indication of a position he actually occu- 
pies in the material world. While he thinks of himself as holding liberal ideas 
he will recognize the Communist as his antithesis; but if he thinks of him- 
self as “on the Left,” then the Communist may seem to him as somebody 
further to the Left, and therefore an extreme specimen of his own type. It often 
happens that people derive pleasure from the spectacle of another person enjoy- 
ing a far greater share of the world’s good things than can ever come to them, 
provided that this person is an extreme specimen of their own type. Many 
nineteenth-century Englishmen and Americans who were extremely needy but 
who accepted without cavil the capitalist system, regarded with delight the 
wealth and power of the millionaires produced by that system. Even so a liberal 
who thinks of himself as “on the Left” may rejoice in the extravagant assaults 
on society of a Communist, and prefer him to go unpunished or even uncon- 
demned, though he himself would never dream of making these assaults. Such a 
one naturally turns in wrath on the ex-Communist, who, poor soul, may have 
fied the Party in order to escape from complicity in actual crime, which is surely 
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an excellent reason, but who is nevertheless spoiling his fun by interrupting his 
fantasy of unlimited privilege for liberals with a horrid story about reality. 

But it is fatal for liberals to claim privilege even in the world of fantasy. The 
stuff is poison to them. Let nobody think they can take it or leave it. In no time 
the thing will fuddle them into that state of coarse indifference to the claims of 
the individual which they must acknowledge, if they are not to cease to be 
liberal. In A Generation on Trial it is left obscure that Mr. Hiss himself makes 
no complaint that in 1950 he should be held accountable for his deeds in the 
thirties, and has shown no signs that if he were a little braver he would offer the 
bizarre excuse that he was once inflamed by a desire to be “a greater Wad- 
leigh.” Simply the poor man says that he did not steal any documents, and that 
if they were copied on his typewriter somebody else burgled his home in order 
to do it. The true liberal will incline an ear to his plea and note that, if he be 
innocent, he is of all men the worst betrayed, with a single exception: himself, 
if he be guilty. For a guilty man would not have denied his guilt had he known 
that Mr. Chambers possessed the pumpkin papers. But how is it possible that 
Mr. Hiss (if the assumption of his guilt be made) did not know that those papers 
were still in Mr. Chambers’ hands? For surely when Mr. Chambers left the 
Party, an organizer must have gone to see Mr. Hiss and the technician who 
microfilmed the papers and inquired as to the date on which they had last 
handed papers to Mr. Chambers, and the number and nature of those papers. 
It is not credible that an organization so efficient as the Communist under- 
ground would not have taken those precautions. It would follow, it might be 
thought, that the organizer would say to his fellow-conspirator: ‘““Now you 
must be careful. Chambers kept the last batch of papers.” But that is just what 
he cannot have said. He must, in his desire that Mr. Hiss should continue to 
serve the Party, have told a merciless lie: ““That’s fine, we have them all.” He 
must even have persisted in that lie eleven years later. And indeed he, or rather 
the Party that instructed him, would see no reason against that. For the de- 
nials of Mr. Hiss, though they were bound to be proved perjury in the end by the 
production of the pumpkin papers, would in the meantime have served the 
Party well by stirring up a controversy which threw discredit on authority and 
impeded the investigation of communist infiltration; and Mr. Hiss could go 
hang himself. It is not easy to imagine the chill which must have stolen into 
Mr. Hiss’s heart when he was told by his attorneys that Mr. Chambers had pro- 
duced these papers, and he experienced, in a terrible public solitude, the prime 
disadvantage of treachery: that the man who becomes a foreign agent has 
thrown off his loyalty to his own state, but the foreign nationals for whom he 
works have not thrown off their loyalty to their own state, and will always sacri- 
fice him to it. 

Those who desire to understand this tragedy will do better to turn from Mr. 
Cooke’s unsatisfactory attempt at a factual account to a work of imagination, 
which, after the magical fashion of art, manages to convey the essence of an 
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event which had not happened when it was written: Mr. Lionel Trilling’s The 
Middle of the Journey (1947), one of the few truly contemporary novels pro- 
duced in this age when fiction lags half a century behind life. We must look 
forward to the last unveiling of the mystery, on a factual plane, to some 
political writer of the future, who will be able to see in perspective our world 
where men break their hearts and minds in trying to realize their fantasies 
through politics, as previous generations (also breaking their hearts and minds) 
have tried to realize them in their personal lives or in religion, although in 
no medium can fantasies become reality. In the meantime we would all be 
grateful for some specialist studies on various aspects of the case: on the 
abortiveness of elaborate and expensive procedure suggested by the failure 
of the repeated interrogations of Mr. Chambers by the FBI to diminish the 
gulf between the time when Mr. Hiss ought to have been tried (if he and the 
community were to have a fair deal) and the time when he was tried; on the 
part played by the press, and how it aided, and how it frustrated, its own 
mission and the mission of the law; and, above all, a refutation of those who 
seek to use the case as an excuse to limit the liberties of citizens as they 
are at present defined. There is not a single point in the story at which: it 
could be said that here, had the state possessed some right to interfere with 
its citizens which is now lacking, the theft of the documents could have been 
brought to light earlier than it was; and it is such facts that liberals should 
publish to the community. 
ReBecca WEstt 


Legal Control of the Press, 2d Edition. By Frank Thayer. Brooklyn: The 

Foundation Press, 1950. Pp. xiii, 654. 

Professor Frank Thayer, in his second edition of Legal Control of the Press 
has brought up to date his comprehensive yet handy guide to “those potential 
or actual controls that affect the press, particularly libel, privacy, contempt, 
copyright, etc.’’ The author, who is a professor of journalism and lecturer on the 
law of the press at the University of Wisconsin and a member of the Illinois Bar, 
has used his practical knowledge of newspapers and his legal training effectively 
in order to produce an orderly presentation of the law affecting newspapers. 

Throughout his book the author expresses a tempered and reasonable view of 
the rights and duties of the press in our country.’ He states categorically that in 
his opinion the two real tests for freedom of the press are first, whether the press 
is restricted unreasonably by governmental action both prior to and subsequent 


+ C.B.E.; author, The Meaning of Treason (1947). 


t For example, in his chapter on so-called ‘“‘Trial By Newspaper,” at 489, he remarks that 
“(T]he term ‘freedom of the press,’ is equally general in its concept; clearly, it does not mean 
pom pare 6 7m ‘alleged’ fact or opinion. As previously explained, freedom of the 
press is not absolute. . 
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to? publication, and second, whether the press is at liberty to cover govern- 
mental activities and comment fairly and accurately thereon.* 

It has been indicated by many scholars that the rationale behind the clearly- 
stated First Amendment was the recognition by the constitutional fathers that 
the most effective restraint on government is free speech. Even then, it was rec- 
ognized that the most effective “free speech” was a free press.‘ Today, the press 
is relied upon more and more as the public’s champion in its battle against en- 
croachment upon individual liberty. The titles of the sections in Legal Control of 
the Press indicate the methods by which reasonable freedom of the press has 
been effectively limited. The immediate question is: Does the press have suf- 
ficient freedom to cover governmental activities, comment fairly and accurately 
thereon, and thus provide the average citizen with the material without which 
he cannot make a judgment regarding the activities of his government?s 

Elsewhere in this Law Review isa discussion of the role of the press in making 
congressional] investigations effective as a function of government. At the outset 
it should be recognized that a newspaper’s ability to make effective such in- 
vestigations is not dependent ultimately upon the emphasis given to one view or 
another, but rather upon the fact that the investigation is reported. To place a 
premium on the position of the report in the newspaper, for example, might logi- 
cally result in such reports being wedged in between Dick Tracy and Blondie. 
The reviewer wishes to call attention to two special problems not discussed 
elsewhere in this issue in connection with the press vis @ vis congressional in- 


vestigations: first, the problem of newspapermen called to testify in investiga- 
tions; and, second, the limitations imposed on the press in reporting the ideas 
and the activities of the congressmen conducting the investigations. 

The press, in its own investigational activities, frequently discloses informa- 
tion that is significant to, and at times instrumental in the inception of, congres- 
sional investigations. Congress may well feel it necessary that the sources of 


* This concept—that the press may be as effectively restrained in its activities by threat of 
action after publication as well as by the prior restraint held illegal by the Supreme Court of 
the United States in Near v. Minnesota, 283 U.S. 697 (1931)—is a concept the importance of 
which is well recognized by scholars in the field of newspaper law. 

3 This position is stated at 2. 

4 For example, Jefferson said: “[Wlere it left to me to decide whether we should have a gov- 
ernment without newspapers or newspapers without a government, I should not hesitate a 
moment to prefer the latter. . . .” Contrast this approach with the fear by some of the French 
in France’s revolutionary days, as expressed later in Carlyle’s French Revolution, A History: 
“Great is Journalism. Is not every Able Editor a Ruler of the World, being a persuader of it; 
though self-elected, yet sanctioned, by the sale of his Numbers?” To which Carlyle answered: 


“Whom indeed the world has the readiest method of deposing, should need be: that of merely 
doing nothing to him; which ends in starvation.” 


5 It is assumed for purposes herein that the concept of “the people as the ultimate author- 
ity” is extant as a necessary and desirable principle of government. “There is authority be- 
yond the authority of government. There is a greater consensus without which the fundamental 
order of the community would fall apart.” MaclIver, Web of Government 85 (1947). 
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such information be revealed to it. Possessing the power to punish for contempt,® 
Congress may cite newspaper employees who refuse to divulge requested infor- 
mation. Yet, in order to maintain news sources which are often assured only if 
held in confidence, the newspaper employee finds himself impaled on the horns of 
a dilemma.’ The solution of this problem involves important rights for both the 
legislature and the press and can only be posed here for the reader’s reflection. 

It should be noted, in terms of the second problem, that a newspaper has the 
right to report and criticize the government in its various functions and activi- 
ties.* Yet Congress may exclude the press from its hearings, and the press finds 
itself limited in its reports of investigations to the official information given out 
by the committee involved, that is, information considered by the legislators as 
“fit” for the public. And there is placed another restriction on the amount and 
kind of news which is available to the public; for an attempt by a newspaper to 
publish reports based on “inside information”’ is often thwarted in its incipient 
stages by the threat that such news will not be considered “privileged” in the 
event the newspaper is involved in a libel action based on such information.° 
The placing of such obstacles in the way of newspapers’ endeavors to report 
congressional investigations doubtless affords a prim:zy reason for the failure 
of the press to attach great significance to such hearings. 

The ultimate question, always, is whether the legal control of the press has 
grown to such proportions as to constitute a denial of the freedom of the press. 
It is unfortunate for us that Professor Thayer did not devote at least one chap- 
ter to determining whether, under his tests, the press remains sufficiently free to 
fulfill its raison d’état—acting as the people’s watch-dog over government. 


Davip Parsont 


National Security and Individual Freedom. By Harold Lasswell. New York: 
McGraw-Hill, 1950. Pp. xiii, 259. $3.50. 
But vain the Sword and vain the Bow; 
They never can work War’s overthrow. 
The Hermit’s Prayer & the Widow’s tear 
Alone can free the World from fear. 
For a Tear is an intellectual thing 
And a Sigh is the Sword of an Angel King 
And the bitter groan of the Martyr’s woe 
Is an Arrow from the Almightie’s bow. 
6 Consult Thayer, Legal Control of the Press § 73 (2d ed., 1950). 
7See a summary of the law making communications between reporters and their news 
sources privileged communications. Ibid., at 328. 
* A discussion of the extension of this principle in City of Chicago v. Tribune Co., 307 Ill. 
595, 139 N. E. 86 (1923), is found in ibid., at 324. 
* For an excellent discussion of the concept of privilege, consult ibid., at 328. 
+ Member of the Illinois Bar. 





THE UNIVERSITY OF CHICAGO LAW REVIEW 


The hand of Vengeance found the bed 
To which the purple Tyrant fied; 
The iron hand crush’d the Tyrant’s head 
And became a tyrant in his stead. 
—Buake, The Grey Monk 


So wrote William Blake during the war-ridden period that followed the 
French Revolution. One need be no mystic like Blake to believe that he who 
kills tyrants tends to become tyrannical. This is the central concern of Harold 
D. Lasswell in National Security and Individual Freedom. Professor Lasswell 
looks forward (from last June) to a period in which the primary problem of the 
United States will be to resist effectively the aggressiveness of Soviet despotism. 
To maintain that resistance, he argues, the United States must move progres- 
sively closer to the “garrison-police” state. And so Lasswell addresses himself 
to the problem “how to maintain a proper balance between national security 
and individual freedom.” The problem is to “crush the Tyrant” without “‘be- 
coming a Tyrant in his stead.” 

The aim of the book is, indeed, explicitly narrower than considering ways to 
avoid war; Lasswell defines his task as “the more modest and less gratifying 
one of thinking how to endure the crisis with the least loss of fundamental free- 
doms.” If this task is the more modest, it is none the less important and none 
the less indispensable to the wider task of ending the world crisis. Yet a reader 
may ask whether the limitation which Lasswell has imposed does not weaken 
the argument; whether one who is deeply concerned—like Lasswell—for in- 
dividual freedom can dissociate the maintenance of that freedom from the 
maintenance of world peace. One may ask whether, in Blake’s language, Pro- 
fessor Lasswell has not ringed around, with the Sword and the Bow, the 
prayers, the tears, the sighs, the groans, which express the essence of indi- 
viduals’ free contributions to the achievement of a peaceful human community. 
One may ask whether Professor Lasswell does not in fact unduly limit the po- 
tentialities and significance of individual freedom by the primacy he appears to 
accord to the demands of national security. 

The reservation expressed above is not intended to affirm disagreement with 
Professor Lasswell’s specific argument. In a period when the demands for 
securing the nation tend to sweep away all considerations either of world peace 
or of individual freedom, this book is a tremendously valuable weapon in free- 
dom’s cause. Americans must, it is clear, be alert to the impact of its basic 
propositions: (1) that in meeting the “continuing crisis of national defense’”’ we 
will tend to become a garrison-police state with increased defense expenditures, 
expanded and centralized government, reduction of public information on na- 
tional policy, heightening of suspicion, decline of the importance of press and 
public opinion, and a weakening of the traditional civilian institutions in favor 
of military and police agencies; (2) that national security is won not merely 
by force but by a combination of many foreign polity techniques; (3) that the 
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criteria by which any measures for national security should be judged and chal- 
lenged include civilian supremacy, freedom of information, civil liberties and 
the free economy. And I think everyone must find significant and instructive 
Professor Lasswell’s suggestions (offered for discussion rather than as definitive) 
on what may be done by the executive, the Congress, the courts and the 
public. 

Detailed analysis of these proposals is beyond the scope of this review. Their 
temper is suggested in the plea that the executive “keep political police func- 
tions relating to government employees and to others at the indispensable mini- 
mum’; many devices are suggested for strengthening existing defenses of free- 
dom (adding to the National Security Council civilian members who would 
watch over individual freedom and over publicity on government policy) or 
maintaining traditional defenses such as congressional and civilian control and 
judicial protection of individual rights. The reviewer finds the survey of our 
political establishment in terms of the security-freedom axis an informed and 
wise example of that policy-oriented social science for which Lasswell recur- 
rently pleads. 

The one specific discussion which I find disappointing is that relating* to 
congressional hearings (p. 129). “The concern of the Congress,” Lasswell 
writes, “‘can be expressed in providing a model of consideration for fair play in 
the hearings conducted by the several committees of the Senate and House. 
The criticisms of the methods employed by the House Committee on un- 
American activities has brought this question into the foreground.” Lasswell 
rejects formal methods of disciplining members who “fly in the face of public 
morals by smearing official and unofficial persons”; he places his hope in “the 
conscience of fellow Senators and Representatives, and of leading constitu- 
ents.” But this is literally all the positive advice he offers. And however sound 
the ultimate appeal to “public morality,” it still is the case that this morality 
needs to be invoked or aroused and also that it needs adequate instruments for 
its expression. Hysteria and smearing in 1951 are not stopped by saying, 
“come now, Joe, that’s not fair play.” In point of fact this area seems to be one 
where Lasswell’s flair for positive proposals is especially in order, as in the form 
of suggesting a public defender or a precise definition of the right to silence. 

It is, in fact, curious that Lasswell makes so little of this topic, in view both 
of the prevailing prominence of such hearings and of Lasswell’s own concern 
with the interplay of public opinion and congressional policy. For such hearings 
are not typically affairs in which congressmen acquire facts from individuals 
who may or may not be reluctant to divulge them. A hearing is normally an 
exercise in forming public policy, in which the individuals who testify contribute 
ideas both about facts and policies. The crucial concern in respect to freedom is 
that a speaker may contribute his opinion with the same immunity as that 
guaranteed to the members of Congress. Such considerations, though con- 
genial to Lasswell’s point of view, are not developed in any detail. 
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The heart of Lasswell’s program for promoting individual freedom lies, I 
think, in what he recommends to the public: establishment of a private press 
commission (as urged by the Commission on Freedom of the Press), the setting 
up in “the thousands of policy associations now existing at every level of na- 
tional life” of special committees on National Security and Individual Freedom, 
the creation of community councils on human rights, the observance of Na- 
tional Security and Individual Freedom days, the employment of new instru- 
ments of mass communication in education, and development of “unofficial 
sources of information and interpretation.” As formal proposals to aid in hin- 
dering hindrances to free discussion these are eminently worth consideration. 

Yet it is here, in this fundamental but delicate business of public opinion, 
that I find telling the limitation imposed in the definition of the book. These 
National Security and Individua] Freedom Councils are described primarily in 
terms of defense—of holding back from the domain of freedom the encroaching 
waves of security measures. This task obviously is of great importance. But it 
is by no means the only aspect of maintaining freedom. Another and fundamen- 
tally more significant aspect is suggested in the recent efforts of the American 
Civil Liberties Union, which Lasswell praises highly, to develop concern for in- 
ternational human rights and to foster the growth of similar organizations in 
other countries. To limit oneself to American individual freedom is to concede 
in a fundamental way to the garrison-police-state idea. The political sagacity 
and reasonableness that pervades Lasswell’s pages would be more persuasive 
if the continuities with the international order were more explicitly acknowl- 
edged. 

This criticism might be restated by suggesting that the committees Lasswell 
suggests should be entitled World Peace and Freedom Committees, or simply 
Freedom Committees (if not indeed associated more or less closely with organi- 
zations such as the American Civil Liberties Union which have carefully main- 
tained independence of communist control). The point is that in our concentra- 
tion on the foreign policy issue we can and should employ the civil liberties, not 
like the shiny automobiles we hate to give up, but as forms of rational activity 
that can effectively bring together Americans, Europeans, Asiatics—even Rus- 
sians if we could ever speak to them. The civil liberties are not passive luxuries. 
In the present great debate over how best to prevent war, we need to devise 
every possible kind of machinery of discussion—including discussion of the 
ideas we hate as well as those we love. 

It is here, I think, that the limitation imposed upon the topic very consider- 
ably qualifies the effectiveness of the book. The demand for individual liberty is 
not an American monopoly. What Blake called the “intellectual” aspect of 
“tears” we would, I think, call the universal appeal of human feeling and dig- 
nity. A society concerned about human dignity is concerned about it every- 
where. It is concerned about the conditions of international organization that 
are adequate to guarantee it everywhere. It is concern¢d, within its boundaries, 
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to guarantee to discussion of such conditions the freedom that it allows to more 
obviously “patriotic” discussion. 

Such critical remarks may seem ungracious, in view of all the wisdom this 
reviewer finds in the book, especially in its discussion of the role of government 
and the importance of making it responsive to an informed public opinion. The 
criticism is in fact suggested by Lasswell’s own discussion of “U. S. Assets in 
the War of Ideas” (p. 19). We are still, he says, the “miracle” of our age, in vir- 
tue of our standard of living, generally diffused, of the “new birth of personal 
dignity” which millions have found here, of our continued efforts to reduce the 
gap between theory and practice in respect to human personality. We are 
shocked to “hear ourselves denounced as the spearhead of all that is old, rotten 
and corrupt.” We are not happy to be “the power that props up what is left of 
the empires of Europe in Asia, Africa and the islands.” But the implication is 
surely not that we should merely build our walls and hug to ourselves our 
miraculous dignity and standard of living. The pursuit of individual freedom has 
in it the paradox that it is both the most significant ingredient in our national 
strength and at the same time a principle by which we affirm our participation 
in the larger human enterprise. Professor Lasswell is far from affirming that we 
can be free only by keeping aloof. But he does not explore the ways in which 
Americans can associate with other freedom-loving peoples to make the cause 
of freedom more secure. “The reincorporation of everyone into the common- 
wealth is,” he says, ‘“‘a pressing problem of modern society.” The civil liberties 
are America’s especial instrument for incorporation of all men in that interna- 
tional commonwealth now struggling to be born. 

DoNnaLD MEIKLEJOHNT 


Witch Hunt: The Revival of Heresy. By Carey McWilliams. Boston: Little 

Brown & Co., 1950. Pp. viii, 361. $3.50. 

In Witch Hunt Mr. McWilliams is indirectly concerned with the theme of this 
symposium. Congressional investigations are discussed briefly, and only as they 
are symptomatic of the state of mind which produces investigations of loyalty 
by administrative tribunals, state legislatures, and university trustees and 
faculties. Indeed, he claims that by ordering an administrative investigation of 
the loyalty of federal employees President Truman “cynically touched off the 
worst witch hunt in the last quarter century” (p. 7) and asserts that “Mc- 
Carthyism is a direct outgrowth of the President’s loyalty program” (p. 16). 

The author is not, however, concerned with extensive discussion of the legal 
and constitutional questions raised by loyalty investigations. Although these 
questions are real enough, they obscure more fundamental issues, for concentra- 
tion on individual rights overlooks “social freedoms’ and the functions which 
individuals and groups perform through the exercise of their rights in a free so- 
ciety. Certain legal premises or conclusions are nevertheless set forth. Freedom 

+ Associate Professor of Philosophy, The College, University of Chicago. 
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of speech is absolute: “The guarantee of free speech, which for the first time in 
history found formal sanction in the First Amendment, is wholly, and inten- 
tionally, unequivocal. It was intended to mean precisely what the amendment 
states, namely, that Congress shall make no law abridging the freedom of 
speech” (p. 290). All difficulties are solved if freedom of speech means “freedom 
of speech” and whatever abridges it “abridges” it. (Or are they?) From this 
premise it follows that the “clear and present danger” standard is simply a 
device to permit and to rationalize violations of the First Amendment. Spe- 
cifically, congressional and other investigating committees have no right to in- 
quire either into a person’s beliefs or his organizational membership. Loyalty 
oaths are objectionable because logically they call for investigation of the truth- 
fulness of the oath-taker (p. 31). 

The real purpose of the author, however, does not concern a systematic his- 
torical account of loyalty investigations nor a legal analysis. The book opens 
and closes with a metaphor of the branches of the trees clashing together as a 
storm sweeps the forest. It is the storm which must be explained. The causes of 
the present concern over loyalty and communism manifested in oaths and in- 
vestigations are analyzed on two levels—which may be termed sociological and 
psychological. 

Compendiously stated, the sociological analysis runs thus. A “self-evident” 
premise holds that the increasingly monopolistic and dictatorial economy of the 
United States is creating great personal insecurity and fear among us. The 
resulting social tensions present a threat to the wealthy, powerful, and ruling 
groups in the society. Consciously or unconsciously (which, is not made clear) 
they react by demanding total conformity of political and economic opinion. 
Loyalty investigations are used to stigmatize and punish the most conspicuous 
challengers of the status quo. Larger groups of citizens who might be tempted to 
criticism, particularly college professors, are driven by fear of loss of livelihood 
or social status to conform and even to join in the witch hunt. 

“Superficially the American obsession with loyalty appears to stem from the 
facts and implications of the ‘cold war’ ” (pp. 27-28) but it is clear to the author 
that international tension influences but does not cause this obsession. Thus the 
storm is not the ominous cloud of communist aggression that has already de- 
scended upon Poland, Hungary, and Czechoslovakia, and that hovers even now 
over Berlin, Vienna, Greece, and Korea. The storm is economic maladjustment 
that threatens social disintegration within the United States. 

The psychological analysis which runs through the book is more subtle, com- 
plex, and harder to summarize. The acute insights into the state of mind both of 
heretics and their inquisitors would be, for this reader, sharpened by less fre- 
quent repetition of such psychological jargon as “obsessions,” “‘illusions,”’ “de- 
lusions,” “paranoia,” “paranoid delusions,” and “‘self-estrangement,” and by 
less extensive discussion of medieval witchcraft. A revealing contrast is drawn 
between the heretic who rejects the dominant ideology but does not reject the 
notion of dominant ideologies, and the dissenter who is a critic of all official 
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ideologies and of the principle of conformity. The differentiation presented be- 
tween conformity resulting from fear, and unity which must rest upon loyalty 
whose essence “is consent freely given,” is not new, but it is timely. Since both 
heretics and their persecutors are influenced Jess by logic and more by emotion 
than either realize, the punishment of heresy must result in hardening the intol- 
erance of both accuser and accused. The great danger is that in a prolonged 
struggle between the heretics and the heresy hunters, who are similar in their in- 
ability to brook contradiction, moderate men will join one group or the other “not 
upon the basis of conviction or preference but simply because they fear or dislike 
one extreme more than the other” (p. 329). 

Clearly Mr. McWilliams seeks to rally the moderates. The ultimate test of 
his book is the soundness of the method by which he attempts to do so. With 
moderates nothing succeeds like moderation. It is impossible for a believer in 
freedom of discussion to regard many of the stupid and foolish actions described 
in this book without feelings of revulsion and disgust, nor to see injustices al- 
ready done without alarm at the prospect of further ones. But if he allows his 
analysis of the dangers and his prescriptions for their remedy to be dominated 
by these emotions he may disable his advocacy. Mr. McWilliams’ definition of 
the cause of anti-communist hysteria in the United States is all too likely to 
lead many readers to close his book or at least close their minds even though 
they read farther. Since no author should be criticized for the book he did not 
write, the author of Witch Hunt is under no obligation to stress the real dangers 
of sabotage and espionage from fanatical adherents of communism. He need 
not even review the evidence that American Communists profit from the present 
hysteria because it spreads mutual distrust and hostility among loyal citizens. 
He might well note that many other writers have done all this. But when the 
significance of Russian aggression as a cause of many Americans’ fears is not 
simply ignored but brusquely dismissed in favor of a vague stereotype of a ruling 
class which is determined to rob the people of their liberties and which for that 
purpose sets the government to waging “a curious psychological warfare . . . 
against the people” (p. 28), one may ask if the author is not conjuring up a few 
witches himself. He reveals his own state of mind by describing in detail the 
corporate business affiliations of a board of trustees of a state university ac- 
cused of violating academic freedom, as an example of the bias of those who con- 
trol universities. Yet he praises the board of trustees of the University of Chi- 
cago for their stand in the Broyles investigation without noting that their cor- 
porate connections would make the other board look like very small business- 
men indeed. 

Fortunately one need not accept all of the author’s premises nor all of his 
proposals—which seem to deny any place to security investigations—in order to 
find much of worth in his criticisms of what is being done. It is only fair to him 
to add that he would not demand that his readers do so. 

Rosert Hornt 

t Assistant Professor of Political Science, University of Chicago. 
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